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found insufficient to show that the knife
was a deadly weapon despite what ap-
peared to be serious wounds. See Harris
v. State, 562 S.W.2d 463 (Tex.Crim.App.
1978); Danzig v. State, 546 S.W.2d 299
(Tex.Crim.App.1977). These cases are
questionable authority as they were over-
ruled in part in Denham v State, 574
S.W.2d 129 (Tex.Crim.App.1978), wherein
the Court of Criminal Appeals discarded
the rule that expert testimony was neces-
sary on the deadly weapon issue.

[8] In the present case, the testimony
establishes that the assailant and the vie-
tim were about a foot apart and that appel-
lant had grabbed the victim’s wrist. Aec-
companying this physical contact was the
appellant’s threat “Just be quiet and get in
the car and everything will be all right.”
Moreover, the gestures made with the
knife—while slow—clearly amount to more
than just the holding of a knife. According
to the victim, he aimed the blade, which
“looked real sharp,” at her chin and the
knife, which appellant kept moving, “got
toward my stomach.”

In addition, the police officer who had
been involved in cases involving knives
about 8-10 times a year during his four
years with the police department, testified
that, in his opinion, the knife was a deadly
weapon,

Here, the knife was introduced into evi-
dence. The jury had the opportunity to
observe the witnesses, see the knife and
listen to the description of the manner of
its intended use. We find that the common
experience and understanding of the jury
in this case was sufficient to assess the
propensities of the manner of use or in-
tended use of this particular knife to inflict
death or serious bodily injury by the assail-
ant. We hold that the evidence is suffi-
cient for the jury to find that the defendant
was guilty of aggravated assault. Appel-
lant’s ground of error is overruled.

The judgment of the trial court is AF-
FIRMED.

Sterling ALLEN, Appeliant,
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The STATE of Texas, Appellee.
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Court of Appeals of Texas,
San Antonio.

Feb. 13, 1985.

Defendant was convicted in the 33rd
District Court, Mason County, D.V. Ham-
mond, J., of felony theft, and he appealed.
The Court of Appeals, Tijerina, J. held that
evidence indicating that complaining wit-
ness, a clerk in a grocery store, left her
purse containing a wallet with approxi-
mately $250 on a shelf under counter at
approximately 1 p.m. was insufficient, giv-
en evidence that defendant and his compan-
ions were on business premises at 4 p.m.,
to sustain conviction of felony theft under
law of parties or otherwise, where there
was no evidence that defendant or any of
his companions took wallet, no testimony
indicating that defendant and his compan-
ions were the only customers to visit the
store between 1 p.m. and 4 p.m., no identifi-
cation of money found on persons of de-
fendant and his companions, and no physi-
cal evidence such as fingerprints.

Reversed with direction.

Cadena, C.J., concurred in part and
filed opinion.

1. Criminal Law &=59(3)

Mere presence at the site of the com-
mission of an offense will not make the
defendant a party, but it is a circumstance
tending to prove that a person is a party
and, when taken with other factors, may be
sufficient to show that the defendant was a
participant. VI.CA, Penal Code
§8 7.01(a), 7.02(a)(2).
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2. Criminal Law &*59(5)

A court determining whether a person
was a participant in an offense may look to
events occurring before, during, and after
commission of offense, including actions
which show an understanding and common
design to do a certain act. V.T.C.A,, Penal
Code 8§ 7.01(a), 7.02(a)(2).

3. Constitutional Law €>266(7)
Proof of guilt beyond a reasonable

doubt is essential under the due process
clause. U.S.C.A. Const.Amend. 14.

4. Criminal Law &1159.2(7)

A conviction obtained in a state trial
when no rational trier of fact could have
found guilt beyond a reasonable doubt can-
not constitutionally stand. U.S.C.A. Const.
Amend. 14.

5. Criminal Law ¢=552(4)

Direct and circumstantial evidence
must be treated with equal dignity in cases
wherein guilt is sought to be established
under the law of the parties. V.T.C.A,
Penal Code 8§ 7.01(2), 7.02(a)(2).

6. Criminal Law €=552(3)

Rule in Denby that no trier of fact may
rationally find the accused guilty beyond a
reasonable doubt if the State’s evidence
supports an inference other than a finding
of the essential elements of the crime re-
quires courts to continue using the “exclu-
sion of outstanding hypothesis” test.

7. Larceny &=55

Evidence indicating that complaining
witness, a clerk in a grocery store, left her
purse containing a wallet with approxi-
mately $250 on a shelf under counter at
approximately 1 p.m. was insufficient, giv-
en evidence that defendant and his compan-
ions were on business premises at 4 p.m,,
to sustain conviction of felony theft under
law of parties or otherwise, where there
was no evidence that defendant or any of
his companions took wallet, no testimony
indicating that defendant and his compan-
ions were the only customers to visit the
store between 1 p.m. and 4 p.m., no identifi-
cation of money found on persons of de-
fendant and his companions, and no physi-
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cal evidence such as fingerprints. V.T.
C.A., Penal Code §§ 7.01(a), 7.02(2)(2).

8. Criminal Law ¢=1038.1(3)

Charge to jury in prosecution for felo-
ny theft was not fundamentaily defective
as failing to include a form for a “not
guilty” verdict.

9. Criminal Law ¢=1038.2, 1038.3

Omission of a “not guilty” verdict
form from a charge does not constitute
reversible error when no objection to
charge or request for such a charge or
form is made.

10. Criminal Law ¢=1038.1(1), 1038.3

In the absence of objections to a
charge or a specially requested charge, no
error therein can be considered on appeal
unless it appears that the error was calcu-
lated to injure the defendant’s rights or
prevent a fair and impartial trial.

11. Criminal Law €790, 1038.1(2)

A fundamental error in a charge is
presented where it goes to the very basis
of the case by failing to state and apply the
law under which the defendant is prose-
cuted.

12. Criminal Law ¢=792(3), 1038.1(3)

Instruction in prosecution for felony
theft which only abstractly defined the law
of parties was fundamentally erroneous
since it did not apply the law of parties to
the facts of the case and, thus, enlarged
the defendant’s responsibility and benefited
the State when the circumstantial evidence
revealed that the defendant, if guilty at all,
was guilty only as a party to the offense.
V.T.C.A., Penal Code §§ 7.01(a), 7.02(a)(2).

13. Criminal Law ¢=335

When the State relies on the theory of
parties, it is the State’s burden to present
evidence showing the defendant acted with
intent to promote or assist in commission
of the offense by soliciting, encouraging,
directing, aiding, or attempting to aid the
other person in its commission. V.T.C.A.,
Penal Code § 7.01(a).
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14. Criminal Law &=328

A shift in the burden of proof of an
essential element of the crime rises to con-
stitutional proportions and renders the trial
fundamentally unfair. U.S.C.A. Const.
Amend. 14.

Mark Stevens, San Antonio, for appel-
lant.

Sam Oatman, Criminal Dist. Atty’s Of-
fice, Llano, for appellee.

Before CADENA, C.J., and REEVES and
TIJERINA, JJ.

OPINION

TIJERINA, Justice.

Appellant was convicted of the felony
offense of theft. The jury assessed pun-
ishment at eight years’ confinement in the
Texas Department of Corrections.

In his first ground of error, appellant
alleges that the evidence is insufficient to
prove beyond a reasonable doubt that he,
acting either alone or as a party, unlawful-
ly appropriated money from Diane McCro-
han as charged in the indictment.

When a challenge is made to the suffi-
ciency of the evidence, the standard for
review in both direct and circumstantial
evidence cases is whether any rational trier
of fact could have found the essential ele-
ments of the crime beyond a reasonable
doubt. Houston v. State, 663 S.W.2d 455,
456 (Tex.Crim.App.1984). And in review-
ing the sufficiency of the evidence, the
evidence must be viewed in the light most
favorable to the verdict. Id. Attentive to
these legal principles, we find the record
reveals that the following evidence was
produced by the State.

The complainant, Diane McCrohan, was
the sole clerk working at the Nu-Way gro-
cery store in Mason on the date of the
alleged offense. At approximately 4:00
P.M., a car containing four black males
stopped and two men exited from the vehi-
cle. One of the men was appellant and the
other man was Donald Dents. MecCrohan

was alone in the store when appellant and
Dents entered. Appellant asked her for
change. As McCrohan attempted to com-
ply with his request, appellant began rapid-
ly producing more money and requesting
change. When appellant refused MecCro-
han’s request to slow down, she shut the
cash register drawer and said “No” to his
requests. Appellant then told MeCrohan
that he wanted some mixed cartons of soft
drinks. To comply with this request,
McCrohan left the cash register-counter
area and proceeded to the back of the store
where a walk-in cooler was located. Appel-
lant followed her. When she opened the
cooler door and entered, appellant also en-
tered. As McCrohan started mixing soft
drinks, appellant kept changing his mind as
to which ones he wanted. Through the
glass on the cooler she saw Dents walk
behind the counter at the front of the store.
She told appellant that she had to get back
to the front of the store and for him to mix
his own drinks. Appellant told her, “No,
you are going to fix the drinks.” He kept
repeating this and she became frightened.
When McCrohan again told appellant she
had to get back to the front of the store
and started to leave, appellant grabbed her
and threw her against a stack of soft
drinks.  Appellant then began dancing
around as if to block her exit and told her
to fix the mixed soft drinks. She finally
managed to get through the door and out
of the cooler. As she exited the cooler, she
observed Dents walk back around to the
front of the counter. Appellant followed
McCrohan and kept talking to her about
mixing drinks. After McCrohan returned
to the counter, Dents paid McCrohan for a
hat, appellant purchased a six pack of one
brand of soft drinks, and then both men
returned to the car. Believing something
was wrong, McCrohan asked a customer
who entered the store, Randy Leifeste, to
get the car’s license number; Leifeste com-
plied. Immediately she examined the cash
register drawer, which did not appear to
have been disturbed. She then looked for
her purse. It was not on a shelf under the
counter where she had placed it around
1:00 P.M. that day. She then observed her
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purse, lying unzipped at the opposite end of
the counter. Her wallet, containing ap-
proximately two hundred and fifty dollars
in currency, was missing from the purse.
McCrohan explained she had cashed her
husband’s check in the amount of two hun-
dred and five dollars around noon that day.
In addition to this money, she had forty-
five dollars of her own in the wallet. She
gave neither appellant nor anyone else per-
mission to take the money or her wallet.
In response to questioning, MeCrohan stat-
ed that neither appellant nor his companion
could have seen the purse while standing in
front of the counter.

After discovering that her wallet was
missing, McCrohan contacted the Mason
County Sheriff’s Department and reported
the incident. She gave a description of the
car, the car’s license number, and a descrip-
tion of the occupants. This information
was relayed by radio to Deputy Brown of
the McCullough County Sheriff’s Depart-
ment and to Brady police officer Jerry Whi-
senhunt. The information relayed also not-
ed the vehicle was traveling north on High-
way 87 from Mason towards Brady.

Officers Brown and Whisenhunt spotted
the vehicle traveling north on Highway 87.
The vehicle turned onto Highway 71 and
was stopped by both officers. Other offi-
cers arrived and the four men exited the
vehicle. The driver was a man named Taf-
fy. A second man, Henderson, stated that
the car belonged to his brother, which
statement the officers verified. The last
two men were Donald Dents and appellant.
Appellant identified himself to the officers
as Johnny White. Approximately three
hundred and ninety-two dollars in folding
currency was found in Dents’ pocket. Less
than fifty dollars in currency was found on
appellant. An undisclosed amount of mon-
ey was found on the vehicle’s interior floor.

John Hudnutt, Diane McCrohan’s father,
testified that he found his daughter’s wal-
let the next day. The wallet was found in
a ditch alongside Highway 87 going north
from Mason. Except for a hidden two dol-
lar bill, the wallet contained no money.
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In its charge to the jury, the court ab-
stractly defined the applicable provisions of
the law of parties to the offense and crimi-
nal responsibility for conduct of another.
See TEX.PENAL CODE ANN. §§ 7.0i(a)
and 7.02(a)2) (Vernon 1974).

[1-4] While mere presence at the scene
of the commission of the offense will not
make one a party, it is a circumstance
tending to prove that a person is a party
and, taken with other facts, may be suffi-
cient to show that the accused was a partic-
ipant. Medellin v. State, 617 S.W.2d 229
(Tex.Crim.App.1981). In determining
whether a person was a participant in an
offense, the courts may look to events oc-
curring before, during, and after commis-
sion of the offense, including actions which
show an understanding and common design
to do a certain act. Harris v. State, 645
S.w.2d 447, 457-58 (Tex.Crim.App.1983);
Taylor v. State, 630 S.W.2d 469, 472 (Tex.
App.—San Antonio, 1982, no pet.). In this
case the State did not prove the essential
elements of the offense beyond a reason-
able doubt. There is no direct evidence
that appellant took the money from the
complaining witness’ purse, and there is no
direct evidence that he solicited, encour-
aged, directed, aided or attempted to aid
the other person to commit the offense.
Consequently, appellant’s guilt as a princi-
pal or a party was not established. Proof
beyond a reasonable doubt is essential un-
der the due process clause of the Four-
teenth Amendment. In re Winship, 397
U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368 .
(1970). “When such a conviction [obtained
even when no rational trier of fact could
have found guilt beyond a reasonable
doubt] oceurs in a State trial, it cannot
constitutionally stand.” Jackson v. Vir-
ginia, 443 U.S. 307, 99 8.Ct. 2781-2739, 61
L.Ed.2d 560 (1979).

[5-71 The trial court charged the jury
on the law of parties under TEX.PENAL
CODE ANN. § 7.02(a)(2), and on circum-
stantial evidence. Direct and circumstan-
tial evidence are to be treated with equal
dignity. Hankins v. State, 646 S.W.2d
191, 199 (Tex.Crim.App.1983). In Denby v.
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State, 654 S.W.2d 457 (Tex.Crim.App.1983),
the Court of Criminal Appeals addressed a
question on the standard of review in cir-
cumstantial evidence cases, stating: “If the
State’s evidence supports an inference oth-
er than a finding of the essential elements
of the crime, then no trier of fact could
rationally find the accused guilty beyond
a reasonable doubt” This decision re-
quires Texas courts to continue using the
“exclusion of outstanding reasonable hy-
potheses” test. Id. at 464. In the instant
case the State’s evidence relevant to this
issue is as follows: (1) The complaining
witness cashed her husband’s check for
two hundred five dollars at 12:00 o’clock
noon and placed the money in her wallet;
she had an additional forty-five dollars; the
wallet was in her purse which was left on a
shelf under the counter at approximately
1:00 P.M.; (2) The complaining witness tes-
tified that she could have used the purse to
obtain coins to buy a soft drink sometime
between 1:00 P.M. and 4:00 P.M.; (3) Appel-
lant and his companions were on the busi-
ness premises at 4:00 P.M.; (4) There is no
evidence that appellant or any of his com-
panions took the wallet; (5) There was no
testimony indicating that appellant and his
companions were the only customers to
visit the store between 1:00 P.M. and 4:00
P.M.; (6) The money found in appellant’s
possession and in his companion’s posses-
sion was not identified; (7) There was no
physical evidence such as fingerprints.
The State’s proof amounts at most to a
strong suspicion or mere probability to con-
nect appellant to the offense charged which
is not sufficient to sustain the conviction.
See Wilson v. State, 654 S.W.2d 465 (Tex.
Crim.App.1983); Autry v. State, 626
S.W.2d 758, 761 (Tex.Crim.App.1982).
Thus, we find the circumstantial evidence
to be insufficient and that it does not ex-
clude every reasonable hypothesis except
the guilt of appellant. Accordingly, we
sustain the assignment of error.

The second ground of error alleges that
the charge to the jury was fundamentally
defective because it failed to include a form

for a “not guilty” verdict.
686 S.W.2d—16

[8,9] Pursuant to our order, a supple-
mental transcript has been prepared and
filed in this court which reveals that a “not
guilty” verdict form was in fact included in
the charge submitted to the jury. Addi-
tionally, where no objection to the charge
or request for such a charge or form is
made, as in the case before us, the omis-
sion of a “not guilty” verdict form from the
charge does not constitute reversible error.
Berghahn v. Stote, 683 S.W.2d 697 (Tex.
Crim.App.1984). Appellant’s  second
ground of error is overruled.

Appellant’s third ground of error alleges
that the trial court’s charge to the jury on
the law of parties is fundamentally defec-
tive because it impermissibly shifted the
burden of proof from the State to appel-
lant. Particularly, appellant points to para-
graph six of the charge which reads as
follows:

The mere presence of Defendant, STER-

LING ALLEN, at the scene of the theft,

if any, would not constitute him a party

to the offense charged, and if you should
find from the evidence beyond a reason-
able doubt that said Defendant did not
act with intent to promote or assist the
commission of the offense of theft, if
any, by encouraging, soliciting, directing,
aiding, or attempting to aid another in
the commission of said offense, then you
will find Defendant, STERLING AL-

LEN, not guilty.

[10,11] Appellant neither objected to
the charge nor specially request a charge.
In the absence of objections to the charge
or a specially requested charge, no error
therein can be considered on appeal unless
it appears that the error was calculated to
injure the defendant’s rights or prevent a
fair and impartial trial. See Grady o.
State, 614 S.W.2d 830, 831 (Tex.Crim.App.
1981). “Fundamental error is presented
where the error in the court’s instructions
to the jury goes to the very basis of the
case so that the charge fails to state and
apply the law under which the accused is
prosecuted.”  Martinez v. State, 576
S.W.2d 854, 855 (Tex.Crim.App.1979). In
determining whether fundamental error is
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present, it is proper to view the charge as a
whole. See White v. State, 610 S.W.2d
504, 507 (Tex.Crim.App.1981).

[12,13] In the instant cause, the very
basis of the case to which the court’s
charge had to conform necessarily involved
an application of the law of parties. This is
so because the circumstantial evidence, pre-
viously discussed herein, reveals that ap-
pellant, if guilty at all, was guilty only as a
party to the offense. The complainant
readily admitted that appellant could not
have personally removed the wallet from
her purse. Appellant’s guilt hinged upon
the State proving facts and circumstances
which would establish his participation in
the offense. Although the court’s charge
only abstractly defined the law of parties,
and did not apply the same to the facts of
the case, the charge enlarged appellant’s
criminal responsibility and benefited the
State. See generally Romo v. State, 568
S.W.2d 298 (Tex.Crim.App.1978) (On State’s
Motion for Rehearing). When the State
relies on the theory of parties, as it did
here, it is the State’s burden to present
evidence showing that the defendant acted
with intent to promote or assist in commis-
sion of the offense by soliciting, encourag-
ing, directing, aiding, or attempting to aid
the other person in its commission. See
Gordon v. State, 640 S.W.2d 743, 758 (Tex.
App.—San Antonio 1982, no pet.). A read-
ing of paragraph six reveals that it shifted
the burden of proof from the State to ap-
pellant on that which formed the very basis
of the case, criminal responsibility. As to
appellant’s criminal responsibility, a not
guilty verdict was authorized, under para-
graph six, if the jury found from the evi-
dence beyond a reasonable doubt that ap-
pellant had not acted with intent to pro-
mote or assist the commission of the of
fense by encouraging, soliciting, directing,
aiding, or attempting to aid another in its
commission.

Viewing the charge as a whole, the
harmful effect of the error contained in
paragraph six is obvious. As was noted
previously herein, the charge only abstract-
ly defined parties to the offense and crimi-
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nal responsibility. The charge did not ap-
ply the law of parties to the facts of the
case. Thus, paragraph six was the only
instruction in the entire charge which spe-
cifically addressed appellant’s criminal re-
sponsibility for the alleged theft, the very
basis of the case on which the charge
should have required the State to prove
beyond a reasonable doubt.

{14] In criminal cases, the constitution-
ally required burden of proof is that the
State establish all elements of the offense
beyond a reasonable doubt. See Crocker
2. State, 578 S.W.2d 190, 207 (Tex.Crim.
App.1978) (On Rehearing), and cases cited
therein. A shift in the burden of proof of
an essential element of the crime rises to
constitutional proportions and renders the
trial fundamentally unfair. See Smith ».
Smith, 454 F.2d 572, 579 (5th Cir.1971),
cert. denied, 409 U.S. 885, 93 S.Ct. 99, 34
L.Ed.2d 141 (1972). Because paragraph six
shifted the burden of proof on criminal
responsibility, the very basis of the case, to
appellant, the charge prejudiced appellant’s
rights to a fair trial and is fundamentally
defective.

Accordingly, appellant’s third ground of
error is sustained. This cause is reversed
and the trial court is directed to enter a
judgment of acquittal. See Greene v. Mas-
sey, 437 U.S. 19, 98 S.Ct. 2151, 57 L.Ed.2d
15 (1978).

CADENA, Chief Justice, concurring in
part; dissenting in part.

I would reverse the judgment because of
the fundamentally erroneous charge which,
in effect, required appellant to prove his
innocence beyond a reasonable doubt.
Since I cannot agree that the evidence is
insufficient, I would not order the entry of
an order of acquittal, but would remand
the cause for a new trial.

The court’s opinion, after following the
customary practice of referring to the vari-
ous formulae to be used in determining the
sufficiency of the evidence, purports to de-
tail “the State’s evidence relevant to this
issue ...” Presumably, the phrase “this
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issue” refers to the “exclusion of reason-
able hypotheses” test.

The review of the evidence is unusually
selective. This review may be summarized,
insofar as it is relevant, as follows:

1. At approximately 1:00 P.M., McCro-
han placed her purse, containing the wallet
with approximately $250.00 in cash, under
the counter. This is undisputed.

2. There is no evidence that appellant
and his companion, Dents, were the only
customers who had been in the store be-
tween 1:00 P.M. and 4:00 P.M., when the
theft of the wallet was discovered.

3. There is no evidence that appellant or
Dents took the wallet.

4. The money found in the possession of
appellant and Dents was not identified.

5. There is no fingerprint evidence.

The summary, insofar as evidence of
guilt is concerned, of course supports the
conclusion that it raises no more than a
strong suspicion of guilt. In faet, if we
accept the summary as accurate, there may
not even be grounds for suspicion. But if,
as we must, we consider the entire record,
the strange nature of the summary is re-
vealed and, if we view the entire evidence
in the light most favorable to the verdict,
the conclusion that it raises only a “strong
suspicion” is exposed as untenable.

Each part of the summary must be eval-
uated in the light of all of the evidence.

1. Location of the purse. It is true
that McCrohan placed her purse under the
counter at 1:.00 P.M., some three hours
before Dents and appellant entered the
store. The evidence establishes that the
purse under the counter was not visible or
accessible to a person standing on the cus-
tomer’s side of the counter.

2. Failure to negate presence of other
customers. While McCrohan did not testi-
fy that no other persons entered the store
between 1:00 P.M. and 4:00 P.M., her testi-
mony establishes that when she was lured
into the walk-in cooler by appellant, she
saw Dents walk behind the counter.
When, despite appellant’s efforts to keep

her in the cooler, she left the cooler, she
saw Dents walk from the back of the coun-
ter to the customers’ side. No other per-
sons were present in the store.

3. Lack of evidence that appellant or
Dents took the wallet. 1t is clear that
appellant did not take the wallet. But the
evidence establishes (a) the wallet was in
the purse behind and under the counter;
(b) when MeCrohan was lured to the eooler
in back of the store, Dents walked behind
the counter; (c¢) when MeCrohan finally
managed to elude appellant and returned to
the counter, the purse, unzipped, was lying
atop the opposite end of the counter; (d)
the vehicle in which appellant and Dents
were riding headed north on Highway 87,
away from Mason and toward Brady; (e)
when the vehicle was seen by police offi-
cers, it was proceeding north on Highway
87 and then turned onto Highway 71 before
it was stopped by officers; (f) the wallet
was found in a ditch on Highway 87 be-
tween Mason, the scene of the theft, and
Brady.

The evidence points so overwhelmingly
to the theft of the wallet by Dents as to
compel the conclusion that Dents removed
the wallet from the purse. No other con-
clusion, rational or otherwise, is justified.
There is no evidence supporting or even
suggesting an inference other than the
guilt of Dents.

4. Lack of identification of the money.
There is no requirement that a person from
whom money has been stolen be able to
identify the actual bills and coins which
were taken in the theft. It would, indeed,
be a rare case in which the victim could
identify the money. If such identification
were required, few, if any, persons charged
with theft of money could ever be convict-
ed. ‘

5. Lack of fingerprints. Fingerprint
evidence is not a prerequisite to conviction.
If the absence of fingerprints were deci-
sive, we would have to eonclude that no-
body took the wallet which was later found
several miles from the scene of the crime.

At another point in the court’s opinion, it
is asserted that there is no “direct” evi-
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dence that appellant solicited, encouraged,
directed, aided or attempted to aid Dents in
committing the theft. A finding of guilt as
a party is not required to rest on “direct”
evidence. Participation as a party may be
established by circumstantial evidence.
The court’s opinion notes, but ignores hold-
ings, as in Harris v. State, 645 S.W.2d 447,
457-8 (Tex.Crim.App.1983), that we may
look to events occurring before, during and
after the commission of the offense, and
appellant’s actions which show he under-
stood what was happening and participated
in the common design to commit the crime.

We need look only to appellant’s actions
just prior to and during the theft.

Appellant’s actions were rather strange
and not typical of the usual customer. His
additional demands for change, after
McCrohan had completed with his original
request, certainly support the conclusion
that he was attempting to divert her atten-
tion. Although his request for mixed car-
tons of soft drink was not unreasonable,
his inability to decide the nature of the
mixture can rationally be interpreted as
establishing an intent to keep McCrohan
away from the counter as long as possible.
When, after seeing Dents walk behind the
counter, she told appellant to make up his
own assortment because she had to get
back to the front, he demanded that she
stay and “mix” the drinks. When she at-
tempted to leave the cooler and return to
the counter, he assaulted her, threw her
against a stack of soft drinks, continued to
attempt to prevent her return to the corner
and repeated his insistence that she remain
in the cooler and prepare the mixed car-
tons. When she finally eluded him and
returned to the counter, he abandoned his
plans to purchase mixed cartons.

The evidence abundantly supports the
conclusion that appellant’s bizarre behav-
ior, including his efforts to prevent, by
resort to physical violence, McCrohan’s re-
turn to the counter, was designed to facili-
tate theft of the wallet by Dents. The
evidence, in fact, is such as to justify label-
ling the inference of any other intent as
falling far short of rational.
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It may be true that appellant did not
direct or solicit Dents to commit the theft.
But the evidence that he knew that Dents
was going to commit the crime of theft and
that he aided Dents by giving Dents as
much time as possible and trying to pre-
vent immediate discovery of the theft is so
overwhelming that the order of acquittal
cannot be defended.

The case should be remanded for a new
trial.
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Court of Appeals of Texas,
San Antonio.

Feb. 13, 1985.
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Suit was brought against city seeking
injunctive relief and a declaratory judg-
ment that city was without legal authority
to annex a municipal utility district and an
adjacent territory by ordinance under city
charter. The 111th District Court, Webb
County, James A. McKay, Jr., J., denied
injunctive relief and subsequently rendered
a summary declaratory judgment adverse
to plaintiffs. An appeal was taken. The
Court of Appeals, Tijerina, J., held that: (1)
where city charter permitted annexation by
ordinance alone, and statute governing con-
duct of an election on issue of annexation
was triggered “whenever the City Commis-
sion * * * shall initiate or order an elec-
tion,” statute was not applicable to city’s
annexation of municipal utility district and
an adjacent territory by ordinance under



