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[10]1 Appellant has failed to present
summary judgment proof raising a fact
issue regarding his affirmative defense.
His point of error is overruled. The judg-
ment is affirmed.
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Defendant was convicted on two
counts of involuntary manslaughter based
on traffic fatalities, in the 290th District
Court, Bexar County, David A. Berchel-
mann, Jr., J., and defendant appealed. The
Court of Appeals, Tijerina, J., held that: (1)
prosecutor’s reference to alleged cover-up
involving defendant’s uncle in the sheriff’s
department, which was specifically exclud-
ed by court order, constituted reversible
error; (2) fact that prosecutor told defend-
ant that defense witness would testify con-
trary to pretrial statements did not prevent
defendant from impeaching witness on the
ground of surprise; and (3) conviction for
the deaths of two people involved in the
same accident did not constitute double
jeopardy.

Reversed and remanded.

1. Criminal Law &=713, 719(1), 1171.1(2)

Jury argument will constitute reversi-
ble error if it violates a statute or injects
new and harmful facts into the case, and, if
argument is extreme or manifestly improp-
er, harmful and prejudicial, in light of the
record as a whole.

2. Criminal Law &=1137(8)

“Invited error rule” allows prosecutor
to go outside record in argument to jury to
respond to defendant’s argument that was
outside the record, but prosecutor may not
argue beyond scope of the invitation.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Criminal Law &=719(1), 1171.1(3)

In prosecution for involuntary man-
slaughter arising out of automobile acei-
dent, where court had excluded all evidence
regarding alleged cover-up whereby inves-
tigating officer filed second report of acci-
dent favorable to defendant, prosecutor’s
statement to jury that defendant’s uncle
was lieutenant in sheriff’s department and
inference that such relationship was cause
of amended report constituted reversible
error.

4. Criminal Law &=719(1), 730(7)

In prosecution for involuntary man-
slaughter arising out of automobile acci-
dent, where court had excluded all evidence
regarding alleged cover-up leading to inves-
tigating officer’s supplemental accident re-
port favorable to defendant, prosecutor’s
statement during jury argument that de-
fendant’s uncle was lieutenant in the sher-
iff’s department was error, but such error
was cured by instruction to disregard.

5. Witnesses €321

Party may not impeach his own wit-
ness umnless the witness testifies to facts
injurious to his case, and party demon-
strates that he was surprised by the testi-
mony, as evidenced by prior conversations
or statements by the witness outside the
presence of the jury. Vernon’s Ann.Texas
C.C.P. art. 38.28.

6. Witnesses €=380(5)

Where prosecutor told defendant that
defense witness would testify contrary to
her pretrial statements and prejudicially to
defendant, that defendant still had right to
expect that testimony would be consistent,
was not required to talk to witness before
placing her on the stand, and was not pre-
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cluded from impeaching witness on the
ground of surprise when she actually did
give inconsistent testimony.

7. Criminal Law &=200(8)

In prosecution of defendant for invol-
untary manslaughter arising out of auto-
mobile accident, identity of each vietim was
part of the State’s burden of proof, and
thus, separate convictions for the death of
each victim did not constitute double jeop-
ardy. U.S.C.A. Const.Amend. 5; Vernon’s
Ann.Texas Const. Art. 1, § 14.

Mark Stevens, San Antonio, for appel-
lant.

Barbara Hervey, Asst. Dist. Atty., San
Antonio, for appellee.

Before CADENA, C.J., and CANTU and
TIJERINA, JJ.

OPINION

TIJERINA, Justice.

Appellant was convicted on two cases of
involuntary manslaughter consolidated for
trial. TEX.PENAL CODE ANN. § 19.05
(Vernon 1974). The jury found appellant
guilty as charged and assessed punishment
in each case at ten years’ confinement.
The sentence was probated.

This case concerns the collision of an
auto and a truck on July 18, 1982, at Loop
1604 in Bexar County. The automobile,
operated by Yolanda Guerra, was proceed-
ing west and the truck, operated by appel-
lant, was traveling east. Ramon Guerra
and Yvonne Guerra, passengers in the
automobile, were killed. Officer Tijerina
investigated the accident and filed a report
indicating that appellant was driving in-the
wrong lane and was at fault. Subsequent-
ly, the officer, believing he made a mistake
on his first report, filed a second report
stating that Yolanda Guerra was in the
wrong lane of traffic and had caused the
accident. Appellant is the nephew of Lieu-
tenant Alvin Johnson of the Bexar County
Sheriff’s Office, and there was a sugges-
tion that the second report was a cover-up.
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The trial court granted appellant’s motion
in limine excluding any evidence concern-
ing an alleged cover-up, but ruled that Offi-
cer Tijerina’s second report was made vol-
untarily.

The sufficiency of the evidence is not
challenged. Appellant initially complains
of improper and prejudicial jury argument,
outside the record, by the prosecutor. Spe-
cifically, he alleges the following prosecu-
tor’s arguments were harmful and not sup-
ported by the evidence: (1) “that the an-
swer to all questions of irregularities in the
case was to be found in who Timothy John-
son’s uncle is”; (2) ‘“that Timothy John-
son’s uncle is Alvin Johnson”; (3) that “Al-
vin Johnson is a lieutenant in Bexar County
Sheriff’s Department”; and (4) that the
absent witness, “Wally Ramos like Alvin
Johnson is a lieutenant in the sheriff’s de-
partment.” Our review of the record indi-
cates that appellant, during argument at
the guilt-innocence phase of the trial, re-
ferred to the two police reports, stating,
“The case was beginning to have the ap-
pearance of some irregularity.” Appellant
also suggested that the State witness, Yo-
landa Guerra, stonewalled during cross-ex-
amination and alluded to ten missing color
polaroid photographs not in evidence, insin-
vating that the State withheld the photo-
graphs.

[1,2] Proper jury argument has been
approved in the following areas: (1) sum-
mation of the evidence; (2) reasonable de-
duction from the evidence; (3) answers to
argument of opposing counsel; and (4) plea
for law enforcement. Todd v. State, 598
S.W.2d 286, 296-97 (Tex.Crim.App.1980).
Texas courts will find reversible error
where the argument (1) is manifestly im-
proper, harmful and prejudicial; (2) is viola-
tive of a statute; or (3) injects new and
harmful facts into the case. Thomas ».
State, 621 S.W.2d 158, 164 (Tex.Crim.App.
1981). But such error is not reversible
error unless, in light of the record as a
whole, the argument is extreme or mani-
festly improper, harmful and prejudicial.
Cannon v. State, 668 S.W.2d 401, 404 (Tex.
Crim.App.1984). In this case, the State
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contends that the argument outside the
record was mnvited. The invited error rule
allows the prosecutor to go outside the
record in his argument to respond to appel-
lant’s argument that was outside the
record. Thornton v. State, 542 S.W.2d
181, 183 (Tex.Crim.App.1976). But the
prosecutor is not granted a license to argue
beyond the scope of the invitation. Rodri-
guez v. State, 520 SW.2d 778, 780 (Tex.
Crim.App.1975).

[3] The State concedes that there is no
evidence in this record concerning the rela-
tionship of appellant and his uncle, Alvin
Johnson.  Therefore, District Attorney
Sam Millsap’s argument to the jury, “that
the answer to all questions of irregularities
in the case were to be found in who Timo-
thy Johnson’s uncle is,” that Timothy John-
son’s uncle is Alvin Johnson,” and “Alvin
Johnson is a lieutenant with the sheriff’s
department,” was outside the record and in
view of the record as a whole, extreme,
manifestly improper, harmful and preju-
dicial. The court had previously granted
appellant’s motion in limine to exclude all
evidence in reference to an alleged cover-up
and overruled all efforts by the State to
examine witnesses concerning the relation-
ship of appellant and his uncle. The State
argues that appellant, during argument,
raised the question of irregularities and as
a result thereof, opened the door permit-
ting the State to respond under the invited
error rule. The record, however, reflects
that appellant alluded to irregularities with
the two conflicting police reports, which
were part of the record. The invited error
rule was not applicable on this issue. Ac-
cordingly, we sustain the first three
grounds of error.

[4] The State, during argument, com-
mented that “Wally Ramos like Alvin John-
son is a lieutenant in the sheriff’s depart-
ment.”  Appellant’s objection was sus-
tained and the trial court instructed the
jury to disregard. The State did argue as
to a matter not in evidence; however, the
error was cured by the instruction to dis-
regard. Curtis v. State, 519 S.W.2d 883,

888 (Tex.Crim.App.1975). The fourth

ground of error is overruled.

Appellant’s next complains that the trial
court erroneously denied him the right to
impeach the witness Petra Flores. The
contention is that the trial testimony of this
witness was injurious and surprised appel-
lant and that the denial of the right to
impeach the witness with prior inconsistent
statements violated Rule 607, Texas Rules
of Evidence, and the Due Process Clause of
the United States and Texas Constitutions.
The record shows that Petra Flores, a pas-
senger in the Guerra vehicle, had previous-
ly made prior sworn inconsistent state-
ments. First she made a written statement
to an officer in the sheriff’s office stating
that her sister “moved to the left into the
oncoming [east bound] lane” just prior to
the accident. Later she made a written
statement at the district attorney’s office
stating that her sister started to move to
the left at the time of the collision. In her
deposition, the witness said that the oncom-
ing vehicle was in their lane, so her sister
moved to the left to the east bound lane;
the oncoming vehicle then moved back and
collided with them. Her trial testimony
was that the accident occurred on the west-
bound lane.

[5] The State did not call Flores as a
witness, and during trial appellant declined
an invitation to interview Flores in the dis-
trict attorney’s office. Subsequently, the
prosecutor advised appellant that Flores, if
called as a witness, would deny that Yolan-
da Guerra drove her vehicle into the east-
bound lane. Flores was then called as a
witness for the defense whereupon the
prosecutor advised the court concerning
what Flores’ testimony would be as to the
point of impact, and requested that appel-
lant be instructed not to inquire about the
witness’s statement to the sheriff’s office.
The State alleged that the foreknowledge
as to her testimony precluded a claim of
surprise. After a hearing outside the pres-
ence of the jury, the court found that ap-
pellant was not surprised and ordered ap-
pellant not to impeach the witness. TEX.
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CODE CRIM.PROC.ANN. art. 38.28 (Ver-
non 1979) provides in pertinent part:
A party may, when testimony of his own
witness is injurious to his cause, attack
the testimony in any other manner ex-
cept by offering evidence of the witness’
bad character.

The general rule in this regard is that a
party may not impeach his own witness
unless the witness testifies to facts injuri-
ous to his case and he demonstrates that he
was surprised by the testimony. Ortega v.
State, 659 S.W.2d 35, 38 (Tex.Crim.App.
1983); Puckett v. State, 640 S.W.2d 284,
287 (Tex.Crim.App.1982). In order to show
surprise the party must show prior conver-
sations or statements by the witness, out-
side the presence of the jury. Houston v.
State, 626 S.W.2d 43, 45 (Tex.Crim.App.
1981).

In this case, the trial testimony of the
witness Flores that the point of impact was
in the westbound lane was injurious to the
central defensive issue and provided appel-
lant with a valid claim of surprise. It is
highly probable that a different verdict
would have resulted had the court permit-
ted the impeachment of this witness with
her prior inconsistent statement. The
State argues that foreknowledge of the
witness’s statement precluded impeach-
ment, citing Goodman v. State, 665 S.W.2d
788, 792 (Tex.Crim.App.1984).

[61 The foreknowledge in this case did
not come from the witness but from the
prosecutor. Appellant had a right to ex-
pect that her trial testimony would be con-
sistent with the two prior sworn state-
ments; it was not necessary that appellant
talk to the witness before placing her on
the stand. Hunnicuitt v. State, 523 S.W.2d
244, 247 (Tex.Crim.App.1975). Ground of
error five is sustained; therefore, we do
not reach grounds of error six and seven
on the same question.

In ground of error nineteen of Cause No.
04-83-00584-CR, appellant alleges that
multiple convictions for the offense of in-
voluntary manslaughter arising out of the
same automobile accident violate the dou-
ble jeopardy clause of the United States
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and Texas Constitution. The double jeop-
ardy clause of the fifth amendment of the
United States Constitution provides:
“INTor shall any person be subject for the
same offense to be twice put in jeopardy of
life or limb.” Article I, section 14 of the
Texas Constitution states: “No person for
the same offense, shall be twice put in
jeopardy of life or liberty, nor shall a per-
son be again put upon trial for the same
offense, after a verdict of not guilty in a
court of competent jurisdiction.” In this
case, appellant was separately indicted on
two cases charging involuntary manslaugh-
ter arising out of the same accident. The
cases were consolidated for trial with the
apparent consent of appellant since there is
no issue on the joinder of the cases.

[71 In FEx parte McWilliams, 634
S.W.2d 815, 824 (Tex.Crim.App.1982) the
court, after abandoning the carving doc-
trine, stated:

[Wle will now decide double jeopardy

questions under the strict construetion of

the Constitutions of the United States
and of this State. The prohibitions
against being twice put in jeopardy for
the same offense requires a test for de-
fining the “same offense.” The Supreme

Court of the United States has provided

such a test:

[Tlhe applicable rule is that where the
same act or transaction constitutes a
violation of two distinct statutory pro-
visions the test to be applied to deter-
mine whether there are two offenses
or only one, is whether each provision
requires proof of a fact which the oth-
er does not. Blockburger v. United
States, 284 U.S. 299, 52 S.Ct. 180, 76
L.Ed. 306 (1932).

In this case it is undisputed that the death
of the two vietims was caused by the same
negligent act, at the same time and place.
But each offense required proof of facts
and elements which the other does not,
thus meeting the test of Blockburger, su-
pra. Additionally, we hold that the identi-
ty of each victim was part of the State’s
burden of proof. Most courts hold that
there are as many separate and distinct
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offenses as there are persons injured or
killed by the unlawful operation of a motor
vehicle, so that successive prosecutions
may be instituted against the person who
committed the unlawful act without violat-
ing the rule against double jeopardy. See,
e.g., People v. Winquest, 115 Mich.App.
215, 320 N.W.2d 346 (1982); State v. Seid-
schlaw, 304 N.W.2d 102 (S.D.1981); State
v. Rabe, 96 Wis.2d 48, 291 N.W.2d 809
(1980); see 7T AM.JUR.2d Automobiles and
Highway Traffic § 391 (1980). According-
ly, the claim of double jeopardy is over-
ruled.

We do not find it necessary to review the
other points of error since on retrial they
are unlikely to reoccur.

The judgments of the trial court are re-
versed and the causes remanded.
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The County Court at Law No. 4, Bexar
County, Keith Burris, J., found that adult
theater was in violation of city ordinance
prohibiting location of adult establishments
within 500 feet of residential area. On
appealed, the Court of Appeals, Butts, J,,
held that: (1) city zoning ordinance was
constitutional and not violative of First
Amendment; it was rationally related to
legitimate concerns of municipality in pre-
serving integrity of residential neighbor-
hoods and quality of life in city, it was valid
exercise of city’s police power and was not

designed to prescribe speech in guise of
adult movies, and 500 feet zoning restric-
tion was no greater than was essential to
satisfy city’s interest, and (2) presumption
is in favor of validity of ordinance and
burden of showing its invalidity rests on
party attacking it.

Affirmed.

1. Zoning and Planning <278

Classification of theatre as adult, for
zoning purposes, is determined by charac-
ter of motion picture which is exhibited; if
theater is used to present material distin-
guished or characterized by emphasis on
matters depicting, describing or relating to
specified sexual activities or specified ana-
tomical areas, it is an “adult establish-
ment.”

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Constitutional Law ¢=90(3)

Under four-prong test to determine
when governmental interest sufficiently
justifies regulation of expressive conduct,
justification is shown if regulation is within
constitutional power of government; if reg-
ulation furthers important or substantial
governmental interest; if governmental in-
terest is unrelated to suppression of free
expression; and if incidental restriction on
alleged First Amendment freedom is no
greater than is essential to furtherance of
that interest. U.S.C.A. Const.Amend. 1.

3. Constitutional Law &=90.4(1)

Ordinance will not be invalidated mere-
ly because it includes zoning restriction
involving commercial exploitation of mate-
rial protected by First Amendment. U.S.
C.A. Const.Amend. 1.

4. Constitutional Law ¢=90.4(4)

City zoning ordinance which prohibited
adult theaters, in addition to other adult
establishments, from locating within 500
feet of residential area, was constitutional
and not violative of First Amendment; it
was rationally related to legitimate con-
cerns of municipality in preserving integri-



