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"T'he Breath Test

After they convicted the
defendant, the jurors told the
defense lawyers: “We didn’t
pelieve the police officer, but we
nad to find your client guilty
pecause he was over the legal
imit.”




Texas Administrative Code
Title 37

Chapter 19
Rule 19.6(a)

“The primary function of the technical
supervisor is to provide the technical,
administrative and supervisory expertise in
safeguarding the scientific integrity of the
breath alcohol testing program and to assure
the breath alcohol testing program’s
acceptability for evidential purposes.”




Is your local breath test technical
supervisor. . ..

biased?

iIncompetent?

dependent on junk science?
a user of bad equipment?
all of the above?




Know just one thing.

The technical supervisor is not
your friend in court.




Q. Please state your name for the record.

A. My name is George Allen McDougall, Jr.

| am employed as the breath test technical
supervisor for Bexar County.




Get Paper

* Operator’'s manual

* Transcripts

» Scholarly articles

* Open records requests
« Subpoena duces tecum




Free On-line
Version

Operator

Manual

http://www.txdps.state.tx.us/bat/OPERATOR%20MANUAL%20rev%2003-06%20sec.pdf




Give us your transcripts, please.

www.sacdla.com

— Ernest Acevedo, Il

— Kerrisa Chelkowski & Nico LaHood
— Leo Dougherty

— Adam Kobs

— Sam Lock

— Jimmy Parks

— George Scharmen

— Mark Stevens
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A little math and science
[a very little]

« Use math and science to force the expert
to lower the score.

— Partition ratios
— Absorption and elimination
— Elevated breath temperature
« Keep it short, sweet, and simple.

« If it is too complicated for you, it is too
complicated for the jury.

-10-




&)

6\

A few easy points to make . . .
Ino math required]
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Cross-Examining the technical supervisor

The problem

The expert knows more than you about his area of
expertise.

The solution
Level the playing field.

1. It's his lab, but its your courtroom.
a. Motions to suppress
b. Rule 705(b)
c. Get paper
d. Control the witness with smart questions

=T P




Driving Is The Best Way To Judge Driving

[L Jimmy Parks

Q.And wouldn't it also be
fair to say, Mr.
McDougall, that. . . the
best indicator of a
person’s ability to
operate a motor vehicle
would be just watching
him drive?

A. Yes.

-13-




It is not against the law to drink,
then drive. i
NN Chelkowski & LaHood

1 It depends on your definltign of intexicated.
1 Q. what's your éefizmitioe of intcxication?
he

1 A. %ot every Dime Lhat 3 perstn puts slohel dn their | i 55

4 ! bady are they istoricated. p

¥ Q. ohay. ‘

& a I would a3y ealy whem it aifpces thetir Betavizr fm 2 -

7 aitor wa. ' Q. What's your definition of
: | e e h ] ! intoxication?

18| Q. ew, whe= we talied aboutl -- or the State talked ‘

A. Not every time that a person puts
alcohol in their body are they
intoxicated. . . . | would say only

18 0. And when the iicohe] condentrition goes dowe. that's

|
i [ ‘ when it affects their behavior in a
|

1 ] s rei, In spite of the fact thar the bady is ma'o,r ay

19 | £35minating a3 well a3 SExecbieg AL Uhd shee Time J vy '

= Q. okx |

2 ¥ |

al 4 mewn-soemaneassens | Q. Okay. In a major way?
21 | seon ay yow stare Srimking, bot F you're drisking faster 1

2 than the body car elimingee ft. you afe gaing up

i

a sz just For clarification, when we start tatking, | A. Yes.

]
25 | w2 i3 sbrerbiag, dosm ix elimimating. |

- J

LEPITIA NOWCIVALS, C34, kPR
CNETY (DENT AT iax 44 (2 185- 2005
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Testing While

. “Texas law requires us

to come up with a
number at the time of
driving, not just the
time of testing . . . 77

“The offense is at the
time of driving. Yes,
sir, that’s correct.”

. "Now would you agree

from the test record in
front of you, you
cannot tell us the exact
breath alcohol content
at the time of driving?”

“Yes, sir.”

-15-




Three
possibilities

o> O»

o»

“there are three possibilities in terms
of a person’s breath alcohol score at
the time of driving compared to their
breath alcohol score at the time of
testing, are there not?

Yes, sir.

One possibility is that the numbers
would be exactly the same.

Yes, sir.

It's also possible if a person was in
the absorption state at the time of the
testing that the breath alcohol score
at the time of testing would be higher
than at the time of driving.

Yes.

In other words, that would be a false
positive.

Do you know in this case whether
the subject was in the absorptive
phase, the elimination phase or the
peak phase?

| do not know.

So you would agree then that you
just don't know if the score at the
time of driving was — is over reported
on that test record?

==




A. | don’t know. This states
‘ Three possibilities exactly what occurred at the
1 time the sample was
delivered. It does not relate
to the exact amount at the
e time of stop.

Q.Would you agree with me
from what we've been

discussing in the last few

o | minutes that you could not

N tell the jury beyond a

reasonable doubt that her
breath test score was .080 or
more at the time she was
driving.

Thank you, sir. |

~—===== - A. Notwith the information |
- have now.




Assumptions are

. So we have to make a few

assumptions in order to try and
arrive at a breath score at the
time of driving in this case, do
we not, sir?

. Yes, sir.

. One thing we have to assume is

that a valid 15-minute
observation period occurred.

. Yes, sir.

. We also have to assume. . ..

that the scientific theory
underlying the Intoxilyzer 5000
is valid.

... assume that this particular

Intoxilyzer 5000 was working
correctly on the night in
question.

But the truth of the matter, you
were not there that night.




' How much money do you make?

13 Emow exactly what It is. Thers s tos many varlables.

el ooy

ez in what you maks?

ara wo talking aboat

Te we talileg
evet the I¥S can't --

wan b ssbarreas yau -—

- Bat I really dowi have an

A.

| qualify for financial aid to send my
daughter to college . | don't think it 's
excessive. | don't know. | need to
answer that in a direct monetary
amount, partly, because | don' t know
exactly what it is. There's too many
variables.

Q. Too many variables in what you make?

A.Yes , expenses . | mean, are we talking

about gross? Are we talking about
net? Are we talking about -- | mean ,
even the IRS can't -

Q. I don 't mean to embarrass you. . . .

A. But | really don't have an accurate

number to give you . It changes
depending on the circumstances of
what the expenses were in a particular
time frame that we. . . .

-19-




memory?

Well does defendant’s exhibit number one refresh your

Open Records Request
« All contracts between
Bexar County and
McDougall.

« All records of payments
to McDougall.

custy, o Xy COnEaAs W

e, lctatiag by

« All bids made by
McDougall to work as
Bexar County technical
supervisor

anacs wiik which M
# Beeach Tosting, (rom the

-20-




Compensation

kg af 30l test rrowrdh and reperss Fased bn peragraph 141

G Gy CONTRACTUR sball condct W Ereath-Trat Orientztion sersinas for the
$ 1 23 O O O e r e a r Criusimal Districs Attornsy's Office 43 nesded
3 p y STANUARD [ PERFORMASEE

CONTRACTOR 1238 comgdy with a8 oplizebile yiatr aud frdorad brmy and repulatim
rrgarding the devvh castracid far e s Agrerment, laclading bt ner flosted i thae

$10,300 per month e e

12 reasidrration b porformizy ihe Suliey bs Sactn 1 of this Agreessent, CUUNTY
TRACTOR sn smcwsi 230 1 sucned 34000000 for the fuc-month priod
- 2006 eod ceedlag Septemier 3, 200G, and an dmnant met te eveesd
SN0 .00 Fod Lo twrivo-smenth perisd begleaing Ovctolerr |, MR pnd ey Septembey 56,
2007, parahie ot the rule of SA0ES o Eamath,

441

231 COUNTY shall retssburse CONTRACTOR for ressomable ey pensry, which shall sor
wnered Ton Thiasend ladkers (3106065 00) o7 the term of (e Agreement, fran ke follawing
eateguries:

Cememalie (v mowrbpiroes, fost recurde water butsis snd cape, labele, ethyt
wleohal)

* county reimburses expenses Pt it e e

ctmmpiier Ferth wad saliware prinies sapplis, manials for prosecuiory, Insmilizer
esbinen, med

(not to exceed $10,000) g

COUNTY shall, i I inke dincreran. determing ihr resanabiliny of expesus for which
CONSLLTANT reqreeh resmbersemest

* county pays for office space st

w1 CONTRACTOR shali subii maatsl lvnices Tor services fravided and ojpemc

an d uti I ities Jr:tr:l;r‘\;:h;;r:l'i:;:c:: The ivaters chall he addreswd o COUNTY and

 county pays for machines :

T




% Scientist, or cop?

-22~




The Contract

Purpose

4
L] BREATH-TEST FROCE LM
COUNTY OF BEXan ] LRy N ACKELATENT
Thb Agrecosat v emtorndimts sz the sy al - 20000 byl e

e COUNTY OF BERAR, 3 pottica sabaiiuin of the Sae of Tr

o TOUNTY ™ sl 05

“The purpose Of this u.;_\.,c.w.\u_;..,..,.,ﬂ.,:.:_;:.bm,.,.i.,_,..,,,.i.m__l
Agreement is to obtain TT—————
a breath"teSt program ""“""""""""”“*""-‘;;:::l--m-»-

in TR shall providde 1o huival maasemasoe of Coanty

to support the Bexar T

B L L e BV
Department of Fetde Safefy | st

County Criminal ;W

12 Jerhaiol Sypmoigy:  CONIR

TOK shall pronise we COLNTY wnchmical
smpervinien 1 8 ceriificd heraiddes! cporatan s levar Cognty, wlih the chicpiion of thus

- - L) wprraters emmpbaved by the Sam Aztwass Paficr Bepertaeat. This superviion sbad imcieds 3l
Is rl ct tto rn ey S sy psghened by the T reas Dhrpare ot of Peblie Safvn sadawiguml w dabir s Do
Copaty, CONTRACTOR doll suubr svaliabis to crridhd tvekniosd ieperiowny far the

prevision of yuch smprrinien, ot when tither sugETYRer b i varstiea, fer mhich
CONTRACTOR chall gre £0 TY ten werks sl

prosecution of DWI 15, Jy o om o e

= COUNTY 28 g rupert irstiomr Beisrr e Copery aad Dl
v i (illsaleg ssijects (1) breath fovh Shove with jasrrame

maintaid
Aprecaont; (1) bresth wen gress by pomassel usperrived wider thil Agroesenic sad f35]

cases.” S

(LTI Aervigrs CONTEACTIR dead provice aff chevical coppert srvion be scheds
STy MY
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' You are a policeman,
| not a scientist

* Not an MD, Ph.D,
masters, or any sort
of graduate degree

+ Biology degree, not
chemistry

. Vi




You are a policeman,
not a scientist

« 16 hours undergraduate
chemistry

¢ 6 additional hours of
chemistry at UTSA so he
could qualify

« A.B., Kenyon College,
(Gambier, Ohio) 1967,
What about a subpoena
for his transcripts from
Kenyon and UTSA?

—25-



You are a policeman,
not a scientist

« Went to work for
SAPD as civilian in
1975.

26—




You are a policeman,
not a scientist

Worked for SAPD for

about a year and a
half.

Certified as operator
while working for
SAPD

Became technical
supervisor early 1977

=D




You are a policeman,
not a scientist

* “I’'m not a research
scientist.”

« Does not do “publishable
research.”

* Never published a single
scholarly article in the entire
time he has worked with the
breath test device.

* |n law enforcement since
1975.

« That's what he does right
now.

=D




Photos by Jay Moritz
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Photos by Jay Moritz
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The Machine

Photos by Jay Moritz
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. Q. You did actually write a list of
The Scrlpt questions and submitted it to

the Bexar County District
Attorney’s Office several years
T ago?

e sy A. |was asked to sit down and

| Wi N s propose questions, and we

e it down and had a mutual back and forth
¥ as to what types of questions

e e to be asked.

Q. With the District Attorney’s
Office?

Yes, sir.

: So you sat down with some
15 :.I. it iz gelsg to de simbilav. It Le covering the prDSECUtor and you and that
prosecutor worked out

1t 9. Tou #sm‘t know Lhis man, Tos Grondel? . qUest’ons and answers?

v warked out Then scosded

o>

rasd to you yesterday, did

S ~A. Yes,sir.
e e e 7. Q. And that script that you worked

out then sounded very much
o [ At like this script he read to you
b : yesterday, did it not?
A ltis going to be similar. ltis

covering the same points, yes,
Sir.

=35




There is no tox-trap

« the manufacturer

e e e e | markets the device as

e a scientifically accurate
device for capturing

the breath sample for

retesting.

T e LR




There is no tox-trap

Q.So, has anybody
tested the Toxi-trap
with regard to the
Intoxilyzer 5000, that
you know of, in Texas?

A. Not in Texas.

-34-




There is no tox-trap

Q.Now, have you done
any testing on the
Toxi-trap?

A.No, | have not.

Q.Have you read any of
the written studies that
test the Toxi-trap?

A. No, sir, | haven't.

-35-




Statement of Warranty

CMI, Inc. warrants that each new product will be free from defects In material and
workmanship, under normal use and service, for a period of ane vear from the date of
invoice to the initial purchaser. CMTI's obligation s Emited to repairing or replacing, as
CMI may elect, any part or parts of such product which CM] determines to be
defective in material or worikomanship. Warranty repairs will be performed only at
2uthorized factory senvice centers.

Anypeﬂorpmd.m censidered to be covered by the conditions of this warranty shall
be returned, freight pre-paid, to an authorized service center, The repaired or
ep!xemﬁpaﬂorprod.ﬂuﬂbemnedfm@ﬂprrpaid

Repaired products are wermranted for 50 days from the date of repalr, subject to the
same limitations at this .

Warranty coverage extends only to the original purchaser and does not inchude normal
wear and tear, unusual sbuse, or use of the product for other than Its intended
purpose. This warranty Is voided if the product is adversely effected by attaching any
feature or device to It, or is in any way lampered with or modifled without express
written permission from CML

There are no warranties expressed or impbed, Inchsding but not Imited to, 2ny implied
warranties of merchantabifity or fitness for 2 particular purpose. In no event shal CMI
be Mabla for any loss of profits or any indirect or consequential damages arising owt of
2ny such defect in material or workmanship.

As a further limit on warranty and as an express warning, the user should be aware
that harmiul persanal contact may be made with seller’s product use In automobiles in
the event of violent maneuwers, collision, or other clrcumstance, even though said
products are Installed according to Instruction. CMI specifically disclaims any iability
‘erinjury caused by the products in all such circumstances.

CMI, Inc.

a subsidlary of MPD, Inc.
316 East Ninth Street
QOwensboro, KY 42301
(502) 685-6267

The “warranty”

+One year

* “There are no warranties
expressed or implied,
including but not limited to,
any implied warranties of
merchantability or fitness
for a particular purpose.”

“In no event shall CMI be
liable for any loss of profits
or any indirect or
consequential damages
arising out of any such
defect in material or
workmanship.”

=R
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" the person Eay be awars of what's golng en, bot you can

13

that would prosscote an individuoal at a .89 aloohsl
level; is that right?

A Tncluding California, yee, sir.

Q Aad we have Texas that will prosecuts
an individoal If they reach the point of .10.

Y Tes, alr.

Q Asd ches the other figure you gave us waz .13
whish would bg --

A Tha same a= genoral anesthesia.

[+] ¥oald be gencral acesthesia. That’s whas I°d
like for you to elaborate on for the jury. What czactly
does that term mean?

A That peans if you were golng ts be perforeing
an operation sod you wvere worried about the subject
feeling a lot of pain, if you could get him to 0.15 or

the eguivaleat amount of anesthesia Irom znother amurce,

operate oa him and he voulda’t really feel any pala. It
would be like haviag a bullet removed and taklng a few
shots; you cculd feel the probing, but you wouldn‘t feel
=uch pals.

Q If an Individual tested out three and a hall
hours after am accldent, say around 1:50, 4:00 a.m., and
the accident Bappencd around midnight or & llttle after,

12:20 or so, and you were to talculate that that

CATHERIRE XERNODLE,

< CER
85th District Court {312} 220-2006

Anesthesia
(Jimmy Parks)

* 0.15 is the “same as general
anesthesia.”

* “That means if you were
going to be performing an
operation and you were
worried about the subject
feeling a lot of pain, if you
could get him to 0.15 or the
equivalent amount of
anesthesia from another
source, the person may be
aware of what is going on, but
you can operate on him and
he wouldn't really feel any
pain.”

o L




 Anesthesia (Chelkowski & LaHood)

n

Y gy Q.“Someone with a .15 is
Aot St s e not going to feel pain if
. R they have their tooth

A 5§ o e extracted?”

] AL wer, 1 have,

L A.“It means that a person
:: dirrlcultr carrying a4 comversaticn: s that correct? Could have a tooth

Wo. It means that & person could have a tosth

: :u:u:ﬁ (:-:l didn't need to be extracted and they wouldn't extracted that did n’t
S| s, T i i need to be extracted
17 '™ Mot enough Lo Get upset about. That's what 1°we and they Wouldn,t feel

teen told by dentists.

" WS, GRUSSKE: vour donor, T pass che any pain.”

20 | witness.

1 THE COURT: Al right.

2 westecer exaemurion A. "Not enough to get

13 | QUESTIONS BT WA, WOLFT:

H Q. wr, meoougall, have you beem Bired by defense Upset about. That’S
e i S what I've been told by

. &Pl
COUNTY COUET AT LAW #F (212)335-2055

o dentists.”
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a adnit to you thal they wwic Wrong scie tClss after I

223 can 1 fz=t 22k you 2 guestion. Did they

Anesthesia
(More Jimmy
| Parks)

i e I Q.“do you recall what

the score would be
| that might be the
| equivalent amount

3] asked you thoss questioag)
4 I k. Y¥ss. Thare was ==
s MR, GARCIA: Objectics, Yosr Bosor. |
& | lrrelevant
TES SH9RT1 That's owerruled.
pariod wh n what the problem waa. It
kopt goirg down and going back and antil fimally they
adal and checked the voltage or the
2 | polarity or something Iilke that, After
3 | correctad that, it worked like all the other Lines.
13 | BY MR. PREES:
3 Q. Tie testing, do jo0 retail what the scoce
it i would be that might B¢ the equivalent =

i alcobol ta gecera! ssesthesia?

MR. SARCIA; Objectiosm,

THE COURT: Ovarruled.

THE WITKISE: TYen.

1 Y M. FAREZ:

Whnat would that kel

of alcohol to general
anesthesia?”

A 01257

2.12% weuld be the gonesal ancetbeala?

MARIE T, GORDOH, TH5R
{216) 320-8835
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i -
| G. Otay. Bov The geoeral acmsthesls that
2 | you're nsing Is tersinnlogy would be the sase bype af

i
s | is that righty
3

alcodol ccetent or same type ©f, 1 guads, Asésthesis

that we would be refszries to in an operating soom;
A. Yes, elr, it could be,

Q. 2ad gesmral asesthosis would be the type of
] ancattasia that wocld kmock a persos out for, say, &
9 i Beart trassplaat opsratlioal
m A. Thet could fe used fur that but tha gooeral
anwsthezia doesn’t Lave Lo be Lhat istense. A persos
12 | ceuld ba avake and mware of what's out thars on the
13 ppecsticn but fTesliag no paln like eye susgery, for
4 ! examcle.
15 ! Q. MHow, i a persoc wepre a 148 or aboul the
1€ eguivsléest of & .15 they would ba in such 2 wtate,
17 l accordleg To your testlecoy, that they comld be
2 ; apezated 2an) la that eorcect?
Ul A. Tes, sir.
< 0. That wo could periocs a heart trensplent oal
a1 A. ®a, ¥ir. e could operats oa thelr eye, for
72 | Lmstance, bot I don't knew abost a Beart transplast.
3 1 hish it would probably take & lot scre anesthesla,
71 certaiaiy Lt sculd for me.

s | ©. Have you sver saen asyons, Hr, HaDougall,

MARIA X, GORDOR, CEX
[210) 329=083%

. “Now, if a person were a .149

or about the equivalent ofa .15
they would be in such a state,
according to your testimony,
that they could be operated on;
is that correct?”

. “Yes, sir.”

. “That we could perform a heart

transplant on?”

. “No, sir. We could operate on

their eye, for instance, but |
don’t know about a heart
transplant. | think it would
probably take a lot more
anesthesia, certainly it would
for me.”

=40-




— S _ Q."Have you ever

| T;,I;,“._.ii. e seen anyone, Mr.
- - McDougall, that was

s IOy under general

| e i anesthesia that got

B B s table and went out

JTURIIIIIIIITD 1 and stood on one

e et ot 8 8 e 1 ~ leg or drove a car

around or —”

Q. GCkay. That sachine can't tell os what the

\ 11 .

| breath alcobnl content or blood alcohol contest was 0 Sl r ave

| o ] H
22! &t the time an individual was drivisg, e=s It

. "
231 A. %ot snleon the tost ks porfor=sd st the tiss not

i .
23 { chey're drivizg.
2= Q. Soire 1z periorme —

MR CCRTON
310~
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Computers — They're Greek to him

* No, I've never seen the
computer program.

Isvoxiureen 'L
SO CATONS

o S, Stehod o
Bt M B g i 1 O i T T
——

= Sy B Sttt P 23 o n ke gy g

* | couldn’t read it anyway.

"
T 75" e ¢ U B 9 57 e 74
etk i el kg lnyd e

e 1o .
e i —— 00 wde 1 LT St 0 108 g 3 e 0 8 B ° d
st = b £+ S 5y e 4 01 e gt
s Loty dawrd w4 e g dnm Tt bty 36 % 118 ag L
e = Ve - s
-t - -

“Every aspect of
operation, from displaying
and printing of information
to the basic electrical and
mechanical functions, is
micro-computer
controlled.”

T -
P, Bl St e £ ar g eTmaiire Murb Thos, S B il et

«—mq-cnn-nw -
e Ll R
Bl ot P A e et s s
T e et T bt s

e aTay

= Comaog Tomprruisn VTW 0 5 o 2o

n\“‘\vw 204 e 34 3 e b
S

il Do



Take the lower score

Q. Now, is there
anything in Texas law
which tells us which
of the two samples
we should accept in
court?

A. Yes. The lower one.
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L Machine Tolerance I

+/- 0.005
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Woman v. Machine

Assume the subject is female.

That she weighed 130 pounds at the time of the
test.

That she drank three-one ounce glasses of
Bacardi rum and diet coke,

Between 11:00 pm and 12:30 am on the date
tested.

What would that person’s blood alcohol content
be at 2:14 am?

And that is far below the legal limit for intoxication
in Texas?

T




‘ Machine v. Woman l

e 0.14 at 2:14 am.

* How many drinks in system at time of test.
* Minimum.
+ Either she is wrong or your breath test is”?

-46-
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