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I. SCOPE OF ARTICLE

The purpose of this article is to discuss
issues which commonly arise in Texas capital
cases, and to provide citations to the applicable
case law and statutes. Emphasis is placed on
issues that arise at trial. Appellate procedure is
discussed only briefly, to the extent it varies
from appellate procedure in non-capital cases.
Post-conviction remedies are beyond the scope
of this article.

I1. BAIL

A. Denial Of Bail When Proof Is
Evident

1. The Texas Constitution
permits denial of bail to persons charged with
capital crimes “when proof is evident.” TEX.
ConsT. Art. I, § 11.

2. “The term “proof is evident’.
.. means evidence clear and strong, leading a
well guarded judgment to the conclusion that an
offense was committed, that the accused is the
guilty agent and that he would probably be
punished by the death penalty if the law is ad-
ministered.” Beck v. State, 648 S'W.2d 7, 9
(Tex. Crim. App. 1983); accord Ex parte
Alexander, 608 S.W.2d 928, 930 (Tex. Crim.
App. 1980); Ex parte Davis, 542 S.W.2d 192,
197 (Tex. Crim. App. 1976); Ex parte Derese,
540 S.W.2d 332, 333 (Tex. Crim. App. 1976);
Ex parte Wilson, 527 S.W.2d 310, 311 (Tex.
Crim. App. 1975).

3. The burden of proof is on the
state to establish that proof is evident. E.g.,
Beck v. State, 648 S.W.2d at 9; Ex parte Alexan-
der, 608 S.W .2d at 930; Ex parte Davis, 542
S.W.2d at 192. The standard under Article I, §
11 is probably a “substantial showing,” the same
as it is under Article I, § 11a. Cf. Lee v. State,
683 S.W.2d 8, 9 (Tex. Crim. App. 1985).

4. In Roy v. State, 854 S.W. 2d
931 (Tex. App. -- Houston [14th Dist.] 1993,
pet. ref'd), the court of appeals affirmed the
judgment of the trial court setting bail in the
amount of $500,000.00, where appellant made

no showing of an effort to furnish bail in the set
amount. “In the absence of some evidence that
appellant has unsuccessfully attempted to secure
a bond in the amount set by the court, no issue is
presented for our review.” Id. at 931-32.

B. Proof Must Be Evident Both That
Defendant Is Guilty And That The Special
Issues Will Be Answered Affirmatively

1. The trial court abuses its
discretion by denying bail where the state fails
to show proof evident of capital murder. See Ex
parte Woodward, 601 S.W.2d 378, 380 (Tex.
Crim. App. 1980)(insufficient evidence that
murder was committed in the course of a bur-
glary); Ex parte Mitchell, 601 S.W.2d 376, 377
(Tex. Crim. App. 1980)(uncorroborated accom-
plice testimony is not “proof evident™); Ex parte
Cevallos, 537 S.W.2d 744, 745 (Tex. Crim.
App. 1976)(indictment alone is not proof
evident); Ex parte Stearnes, 752 S.W.2d 621,
625 (Tex. App.--Amarillo 1988, no pet.)(proof
not evident where there is at least a question
whether the witness is an accomplice); but see
Ex parte Collum, 841 S.W. 2d 960, 963 (Tex.
App. -- Fort Worth 1992, no pet.)(proof evident
in light of circumstances of crime and
unadjudicated extraneous offenses); cf. Ex parte
Ort, 565 S.W.2d 540, 542 (Tex. Crim. App.
1978)(proof evident where defensive issues
were not sufficiently raised as to require
submission to the jury).

2. The trial court abuses its
discretion by denying bail where the state fails
to show proof evident that each special issue
will be answered affirmatively. See Ex parte
Maxwell, 556 S.W.2d 810, 811 (Tex. Crim.
App. 1977)(proof not evident as to any special
issue); Ex parte Green, 553 S.W.2d 382, 392
(Tex. Crim. App. 1977)(insufficient proof); Ex
parte Derese, 540 S.W.2d 332, 334 (Tex. Crim.
App. 1976)(insufficient proof as to second
issue); Ex parte Hammond, 540 S.W.2d 328,
331 (Tex. Crim. App. 1976)(punishment proof
insufficient, with special emphasis given to third
question); Ex parte Wilson, 527 S.W.2d 310,
312 (Tex. Crim. App. 1975) (insufficient); Ex
parte Sierra, 514 S.W.2d 760, 761 (Tex. Crim.
App. 1974)(insufficient to prove first special
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issue).

Conversely, denial of bail is proper where proof
is evident. Ex parte Alexander, 608 S.W.2d
928, 930-931 (Tex. Crim. App. 1980); Ex parte
Ort, 565 S.W.2d 540, 543 (Tex. Crim. App.
1978); Ex parte Lackey, 559 S.W.2d 823, 824
(Tex. Crim. App. 1977); Ex parte Davis, 542
S.W.2d 192, 198 (Tex. Crim. App. 1976).

C. What Amount Is Reasonable?

1. In Ludwig v. State, 812 S.W.
2d 323, 325 (Tex. Crim. App. 1991), the court
held that bail in the amount of $2,000,000.00
was excessive, and reduced it to $50,000.00.

2. See Ex parte Vasquez, 558
S.W. 2d 477, 480 (Tex. Crim. App. 1977)(bail
reduced from $100,000.00 to $20,000.00); Ex
parte Green, 553 S.W.2d 382, 392 (Tex. Crim.
App. 1977)(bail set at $25,000.00); Ex parte
Cevallos, 537 S.W.2d 744, 745 (Tex. Crim.
App. 1976)(bail reduced from $100,000.00 to
$25,000.00); Ex parte Wilson, 527 S.W.2d 310,
312 (Tex. Crim. App. 1975)(bail set at
$40,000.00 and $20,000.00); Ex parte Sierra,
514 S.W.2d 760, 761 (Tex. Crim. App.
1974)($50,000.00); Ex parte Wood, 952 S.W. 2d
41, 43 (Tex. App.--San Antonio 1997, no
pet.)(bail reduced from $350,000.00 to
$50,000,00); Ex parte Green, 940 S.W. 2d 799,
802 (Tex. App.--El Paso 1997, no pet.); Ex
parte McDonald, 852 S.W. 2d 730, 736 (Tex.
App. -- San Antonio 1993, no pet.)(bail reduced
from $1,000,000.00 to $75,000.00); Ex parte
Delk, 750 S.W. 2d 816, 817 (Tex. App. -- Tyler
1988, no pet.)(bail reduced from $100,000.00 to
$35,000.00); Ex parte Goosby, 685 S.W. 2d
440, 442 (Tex. App. -- Houston [1st Dist.] 1985,
no pet.)(reduced from $250,000.00 to
$100,000.00); Ex parte Clark, 635 S.W. 2d
202, 204 (Tex. App. -- San Antonio 1982, no
pet.)(reduced from $150,000.00 to $50,000.00).

D. Jurisdiction Of The District Court

1. The district court lacked
jurisdiction to order defendant held without
bond on the oral motion of the state where there
was no indictment yet, and the magistrate had
set bond in the amount of $50,000.00. Jurisdic-
tion was still in the justice court. Ex parte
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Mapula, 538 S.W. 2d 794, 794-95 (Tex. Crim.
App. 1976).

E. Statutory Entitlement To Bail
Where State Receives Continuances

1. Tex. Code Crim. Proc. Ann.
art. 29.12 (Vernon 1989) provides:

If a defendant in a capital case
demands a trial, and it appears
that more than one continuance
has been granted to the State,
and that the defendant has not
before applied for a continu-
ance, he shall be entitled to be
admitted to bail, unless it be
made to appear to the satis-
faction of the court that a
material witness of the State
had been prevented from
attendance by the procurement
of the defendant or some person
acting in his behalf.

2. Where appellant was
indicted for capital murder in both Travis and
Hidalgo counties, he was entitled to bail in
Hidalgo County after the state was granted two
continuances in Travis County. Walker v. State,
629 S.W.2d 199, 201 (Tex. App.--Corpus
Christi 1982, pet. ref'd).

F. Article 17.151 In Capital Cases

1. One court of appeals has
held that article 17.151 of the Code of Criminal
Procedure, which requires release on bond if the
state is not ready in 90 days, is not applicable in
capital cases where proof is evident. Ex parte
Jackson, 807 S.W.2d 384, 386 (Tex. App.--
Houston [1st Dist.] 1991, no pet.).

2. The court of appeals in
Corpus Christi disagrees. In Beckcom v. State,
938 S.W. 2d 780, 782 (Tex. App.--Corpus
Christi 1997, no pet.), the court held that the
trial court erred in not releasing appellant who

was not indicted within 90 days of his detention.
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G. Appeal From Denial Of Bail

1. Appeal from an order
denying bail for a capital offense is to the court
of appeals. Beck v. State, 648 S.W.2d 7, 10
(Tex. Crim. App. 1983). The court of criminal
appeals lacks jurisdiction. Primrose v. State,
725 S.W.2d 254, 256 (Tex. Crim. App. 1987).

H. Collateral Estoppel

1. The state is not collaterally
estopped from seeking the death penalty after a
court has found that proof is not evident in a bail
context. Ex parte Lane, 806 S.W.2d 336, 340
(Tex. App.--Fort Worth 1991, no pet.).

I. Application For Writ of Habeas
Corpus

1. Lawyers representing capital
defendants held without bond should file an
application for writ of habeas corpus seeking
reasonable bail, alleging that proof is not
evident to show either guilt or that the special
issues will be answered affirmatively. A
defendant free on bond has a tremendous
advantage over one in custody. And, even if the
court does not ultimately set a bond which the
defendant can make, the bond hearing is a
valuable discovery device, since the state bears
the burden of producing substantial evidence
both that the defendant is guilty and that the
special issues should be answered affirmatively.

III. EFFECTIVE ASSISTANCE OF COUN-
SEL

A. Ex parte Duffy: Reasonably
Effective Assistance Of Counsel

1. Once upon a time, the courts
took seriously the constitutional right to
effective assistance of counsel. In Ex parte
Duffy, 607 S.W. 2d 507 (Tex. Crim. App. 1980),
the defendant was convicted of capital murder
and received the death penalty. Trial counsel
had solicited the case from defendant's parents,
representing himself as an expert in capital
cases. Prior to trial, counsel visited his client
for only a few minutes, and otherwise conducted

no real pretrial investigation. He filed no
meaningful pretrial motions, he participated
only minimally in selection of the jury, and he
failed to raise the only defense available --
insanity. Additionally, not only did counsel fail
to affirmatively aid his client, he did him
positive damage by putting on a witness who
testified against his client on the question of
punishment. The court of criminal appeals
reversed the conviction, finding that the lawyer
had not rendered “reasonably effective
assistance of counsel.” Id. at 516. This
remained the standard in Texas until 1984.

B. Strickland v. Washington: Per-
formance And Prejudice

1. That year, the Supreme
Court decided Strickland v. Washington, 466
U.S. 668 (1984), and replaced the "reasonably
effective assistance" test with a two-prong test
for determining when counsel has been so
ineffective as to necessitate a new trial:

First, the defendant must show
that counsel's performance was
deficient. This requires
showing that counsel made
errors so serious that counsel
was not functioning as the
“counsel” guaranteed the
defendant by the Sixth Amend-
ment. Second, the defendant
must show that the deficient
performance prejudiced the
defense. This requires showing
that counsel's errors were so
serious as to deprive the
defendant of a fair trial, a trial
whose result is reliable. Unless
a defendant makes both show-
ings, it cannot be said that the
conviction . . . resulted from a
breakdown in the adversary
process that renders the result
unreliable.

Id. at 687.

2. Atissue in Strickland was
the duty to investigate potentially mitigating
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evidence at the sentencing phase of a capital
trial. Id. at 690. Specifically, counsel failed to
seek out character witnesses or psychiatric
evidence. Employing the newly fashioned two-
prong standard, the Court rejected Washington's
contention as “a double failure.” Id. at 700.
The Court found that counsel made a strategic
choice to argue the mitigating circumstance of
extreme emotional disturbance and to rely on
defendant's acceptance of responsibility.
“Counsel's strategy choice was well within the
range of professionally reasonable judgments,
and the decision not to seek more character or
psychological evidence than was already in hand
was likewise reasonable.” Id. at 699.
Furthermore, the Court found that there was no
reasonable probability that the evidence that
Washington claimed his counsel should have
presented would have altered the sentencing
decision. Id. at 700. See also Burger v. Kemp,
483 U.S. 776, 794 (1987)(“counsel's decision
not to mount an all-out investigation into
petitioner's background in search of mitigating
circumstances was supported by reasonable
professional justification™); Darden v. Wain-
wright, 447 U.S. 168, 186-187 (1986)(failure to
present any mitigating evidence was sound
strategy).

C. Ineffective Assistance In Capital
Trials

1. “The Strickland test is the
proper standard to gauge the effectiveness of
counsel at the . . . guilt/innocence and
punishment phases of a capital trial.” Craig v.
State, 825 S.W.2d 128, 129 (Tex. Crim. App.
1992). See Garcia v. State, 887 S.W. 2d 862,
880 (Tex. Crim. App. 1994); McFarland v.
State, 845 S.W. 2d 824, 842 n.12 (Tex. Crim.
App. 1993); Rosales v. State, 841 S.W.2d 368,
375 (Tex. Crim. App. 1992); Black v. State, 816
S.W.2d 350, 356 (Tex. Crim. App. 1991); Boyd
v. State, 811 S.W.2d 105, 109 (Tex. Crim. App.
1991).

2. Strickland makes it difficult
to establish that counsel was ineffective. E.g.,
Chambers v. State, 903 SW. 2d 21, 33 (Tex.
Crim. App. 1995); Rodriguez v. State, 899 S.W.
2d 658, 668 (Tex. Crim. App. 1995); Butler v.

State, 872 S.W.2d 227, 241 (Tex. Crim. App.
1994); Ex parte Kunkle, 852 S.W. 2d 499, 506
(Tex. Crim. App. 1993); Muniz v. State, 851
S.W. 2d 238, 258-59 (Tex. Crim. App. 1993);
Hathorn v. State, 848 S.W. 2d 101, 120-21 (Tex.
Crim. App. 1992); McFarland v. State, 845
S.W. 2d 824, 842-848 (Tex. Crim. App. 1993);
Miniel v. State, 831 S.W. 2d 310, 323 (Tex.
Crim. App. 1992); Gosch v. State, 829 S.W. 2d
775, 784 (Tex. Crim. App. 1991); Motley v.
State, 773 S.W. 2d 283 (Tex. Crim. App. 1989);
Derrick v. State, 773 SW. 2d 271, 272-75 (Tex.
Crim. App. 1989); Holland v. State, 761 S.W.
2d 307, 320 (Tex. Crim. App. 1988); Bridge v.
State, 726 S.W. 2d 558, 571 (Tex. Crim. App.
1986).

3. Patrick v. State, 906 S.W. 2d
481 (Tex. Crim. App. 1995), provides some
insight into just how difficult it is to make out a
successful claim under Strickland. “A strategic
choice made after thorough investigation is
practically unassailable. A strategic choice
made after less than thorough investigation is
reasonable to the extent reasonable professional
judgment supports the limitation.” Id. at 495.

a. Counsel is not
ineffective for failing to put on mitigating
evidence of child abuse where appellant testified
at trial, outside the presence of the jury, that he
did not want such evidence put on. McFarland
v. State, 845 S.W. 2d 824, 848 (Tex. Crim. App.
1993).

b. In Ex parte Davis,
866 S.W. 2d 234 (Tex. Crim. App. 1993), the
court of criminal appeals agreed that the
guilt/innocence phase of the trial “was
essentially a formality.” Counsel only
minimally cross-examined witnesses, and his
summation took up less than a page in the
statement of facts. Counsel was not ineffective
for concentrating his efforts in the punishment
phase of the trial. Id. at 237. At voir dire, and
later in argument, counsel allowed the
prosecutor to say that youth is irrelevant to
punishment. Although this may well have been
deficient performance, reversal was not re-
quired, because there was no prejudice. The
court appears to say that, in light of applicant's
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extensive record for violent offenses, he would
have received the death penalty without regard
to his youth. /d. at 237-240. Nor was counsel
ineffective for permitting the state to argue that
“intentional” and “deliberate” are synonymous,
since, at the time of applicant's trial, this was
unsettled in Texas. Id. at 240-41.

c. In McFarland v.
State, 928 S.W. 2d 482 (Tex. Crim. App. 1996),
the fact that one of appellant's attorneys
customarily took a short nap during the
afternoon portions of the trial did not deprive
appellant of the effective assistance of counsel
since he had a second chair. /d. at 508. The
court also recognized that this might have been a
strategic move on the part of the lawyer who did
not sleep, hoping that the jury might have
sympathy for appellant. /d. at 505 n. 20. See
also Ex parte Burdine, 901 S.W. 2d 456 (Tex.
Crim. App. 1995)(Maloney, J., dissenting). But
¢f., Burdine v. Johnson, 65 F. Supp.2d 854, 864
(S. D. Tex.1999)(“To be successful on such a
per se ineffective assistance of counsel claim,
the defendant must show that counsel slept for a
substantial portion of the trial”).

d. The deliberate, stra-
tegical choice to withhold mitigating evidence at
the punishment phase, based on a thorough and
complete investigation of the facts, does not
constitute ineffective assistance of counsel. Ex
parte Kunkle, 852 S.W. 2d 499, 506 (Tex.
Crim. App. 1993).

e. A claim that trial
counsel was ineffective for not requesting a
Penry charge and for not putting on more
mitigating evidence will be rejected where there
is no showing that the mitigating evidence
proved had significance beyond the special
issues, and where there is no explanation of
what more mitigating evidence could have been
proffered. Narvaiz v. State, 840 S.W. 2d 415,
434 (Tex. Crim. App. 1992).

f. Counsel was not
ineffective for not requesting a jury instruction
on the mitigating effect of his voluntary in-
toxication where he was not entitled to such an
instruction. Miniel v. State, 831 S.W. 2d 310,

325 n.16 (Tex. Crim. App. 1992).

g. Neither counsel nor
the trial court may override appellant's decision
not to put on mitigating evidence. Sonnier v.
State, 913 S.W. 2d 511, 522 (Tex. Crim. App.
1995).

4. Ex parte Guzmon, 730 S.W.
2d 724 (Tex. Crim. App. 1987), was a death
penalty case. In its original decision, the court
conducted a detailed review of the performance
of counsel and the resulting prejudice to
defendant, as required by Strickland. Counsel
was condemned as deficient for referring to his
client as a “wetback,” for improperly using an
interpreter, for failing to communicate with his
client, for insufficiently preparing his case at the
punishment phase, and for adducing harmful
evidence at the punishment phase. Id. at 733-
34. The court also found that, absent this
deficient performance of counsel, there was a
reasonable probability that the defendant would
have received a life sentence. Significant was
that the state's evidence as to future
dangerousness was extremely weak. Id. at 735.
Accordingly, initially, the court granted
defendant relief on his application for writ of
habeas corpus and remanded for a new trial.
The state then filed a motion for rehearing, and
during the pendency of this motion, the
Governor commuted the sentence to life
imprisonment. The court held that this action
rendered the matter moot, and granted the state's
motion for rehearing. Id. at 737.

5. In Ex parte Varelas,
SW.3d ,  No. 73,632 (Tex. Crim. App.
2001), the court found trial counsel deficient for
failing to request that the jury be instructed that
they must find beyond a reasonable doubt that
applicant committed certain extraneous
misconduct before considering it in its
deliberations, and for failing to request limiting
instructions as to the jury’s use of this
extraneous misconduct. /d. at slip op. 8.
Whether applicant had previously abused the
complainant “was essential to the State’s case
against applicant.” Id. at slip op. 4. Had
counsel requested the instruction, and the
limiting instructions, they would have been
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given. [Id. at slip op. 5-6. Trial counsel gave an
affidavit in which she assured the court that her
failure to request the instructions was “simply
an oversight,” and not the result of trial strategy.
Id. at slip op. 7. The court also found that this
deficient performance prejudiced applicant.
When the charge does not contain an accurate
description of the law, “the integrity of the
verdict is called into doubt.” /Id. at slip op. 9.
Because of the incorrect charge and lack of
limiting instruction, it is reasonable to presume
that the jury did not necessarily find beyond a
reasonable doubt that applicant committed the
extraneous conduct, and did not consider this
misconduct only for the limited purposes
permitted by law. Id. at slip op. 9-10. The
extraneous misconduct was “central” to the
state’s case. Id. at slip op. 10. “Applicant was
prejudiced because the charged offense was
similar in nature to the extraneous acts, and the
extraneous acts were likely considered as direct
evidence of applicant’s guilt. Applicant’s
defense that L.W.’s mother killed her was
undermined because the jury was essentially
informed that applicant had harmed L.W. in the
past, and therefore, he was the cause of her
death. Also, applicant’s chances for being
convicted only of a lesser-included offenses
were severely diminished. We conclude that
this harm is ‘sufficient to undermine confidence
in the outcome’ of applicant’s trial. There is a
reasonable probability that, but for the errors
committed by applicant’s attorneys, the result of
his trial would have been different.” Id. at slip
op. 13-14 (citations omitted).

6. A claim of “strategy,” while
potent, does not defeat every ineffectiveneness
argument. “Strickland, however, demands more
than the mere decision of a strategic choice by
counsel. It requires ‘informed strategic
choices.”” Lockett v. Anderson, 230 F. 3d 695,
714 (5th Cir. 2000).

7. In Moore v. Johnson, 194 F.
3d 596, 621-22 (5th Cir. 1999), the Fifth Circuit
found counsel ineffective based on their failure
to investigate petitioner’s proposed defense;
their failure to require submission of
exculpatory language in petitioner’s confession;
their damaging cross-examination of a state’s

witness which by itself established most of the
state’s case; and counsel’s complete failure to
investigate, develop or present available and
potentially useful mitigating evidence.
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D. Denial of Counsel Is Presump-
tively Prejudicial

1. There is another standard,
besides Strickland, for reviewing error when
counsel has been completely denied. In United
States v. Cronic, 466 U.S. 660, 659 (1984), the
Supreme Court recognized that, where counsel
is completely denied, prejudice is presumed,
avoiding the need to apply Strickland's second
prong. Complete denial of counsel may either
be actual or constructive. Constructive denial
occurs where “counsel entirely fails to subject
the prosecution's case to meaningful adversarial
testing . ...” Id. “Cronic's presumption of
prejudice applies to only a very narrow
spectrum of cases where the circumstances
leading to counsel's ineffectiveness are so
egregious that the defendant was in effect
denied any meaningful, assistance at all.”
Martin v. McCotter, 796 F.2d 813, 820 (5th Cir.
1986); see Lombard v. Lynaugh, 868 F.2d 1475,
1481 (5th Cir. 1989)(petitioner not required to
prove Strickland prejudice where appellate
lawyer “afforded almost no appellate
representation whatever”); see also Tucker v.
Day, 969 F. 2d 155, 159 (5th Cir. 1992).

2. In Ex parte Burdine, 901
S.W. 2d 456 (Tex. Crim. App. 1995)(Maloney,
J., dissenting), the trial court found as a matter
of fact and law that counsel slept during
portions of applicant's capital murder trial. The
trial court went on to find that counsel was
therefore absent, and that this constituted a per
se denial of the right to effective assistance of
counsel. /d. at 457. The court of criminal
appeals denied applicant's application for writ of
habeas corpus. Judge Maloney, joined by
Judges Overstreet and Baird, dissented. “The
issue presented in this case has never been
addressed by the United States Supreme Court
nor by this Court. At least one federal circuit
court has recognized that in circumstances
similar to those in this case, a Sixth Amendment
violation occurred. Accordingly, this Court has
a duty to at least file and set this case so that we
can consider the issue.” Id. at 458.

3. The federal district court
reached a different conclusion than did the

majority of the Texas Court of Criminal
Appeals. “This Court therefore concludes that
when a defense attorney sleeps through a
‘substantial’ portion . . . of his client's criminal
trial, prejudice is to be presumed as a matter of
law. A sleeping counsel is equivalent to no
counsel at all.” Burdine v. Johnson, 65 F.
Supp.2d 854, 866 (S. D. Tex. 1999).

4. Two of the three judges on
the Fifth Circuit panel which reviewed Burdine
voted to reverse. Although it was undisputed
that the lawyer slept, since Mr. Burdine was
unable to prove precisely when his lawyer slept,
he could not show that anything significant had
happened during the sleeping portions of the
trial, and therefore, he lost.

[1]t is possible that
unobjectionable
evidence (or evidence
which Cannon was
already anticipating)
may have been
introduced while
Cannon slept, without
having any substantial
effect on the reliability
or fairness of Burdine’s
trial. But, Burdine
essentially asks us to
assume that Cannon
slept during the portions
of the proceedings for
which the transcript
reflects no activity by
him. In the light of the
foregoing discussion
and the rather vague
testimony of the
witnesses at the state
habeas evidentiary
hearing regarding when
Cannon slept, it would
be inappropriate for us
to engage in such
speculation. In sum, on
this record, we cannot
determine whether
Cannon slept during a
“critical stage” of
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Burdine’s trial.

Burdine v. Johnson, 231 F. 3d 950, 964 (5th Cir.

2000). In deciding against Burdine, the court
did not hold that prejudice could never be
presumed from a sleeping lawyer, just that,
“under the above described circumstances,
presumptive prejudice is not warranted.” Id.
The court was careful not to condone sleeping
during capital murder trials, “or any other trial,
for that matter.” /d.

Again, we hold only
that, under the specific
circumstances of this
case, in which it is
impossible to
determine--instead, only
to speculate--that
counsel's sleeping was
at a critical stage of the
trial, prejudice cannot
be presumed; the
Strickland prejudice
analysis is adequate to
safeguard the Sixth
Amendment guarantee
of effective assistance
of counsel.

1d.

5. Judge Benavides dissented in
Burdine:

It is well established
that a defendant
“requires the guiding
hand of counsel at every
step in the proceedings
against him.” [citations
omitted] I conclude
that being represented
by counsel who slept
through substantial
portions of a client's
capital murder trial
violates the Sixth
Amendment right to
counsel, and, thus,
Burdine should be

entitled to a new trial
with the benefit of
counsel who does not
sleep during substantial
portions of his trial. In
my opinion, it shocks
the conscience that a
defendant could be
sentenced to death
under the circumstances
surrounding counsel's
representation of
Burdine.

Id. at 965 (Benavides, J., dissenting).

6. Recently, petitioner’s motion for
rehearing en banc was granted. Burdine v.
Johnson, 234 F. 3d 1339 (5th Cir. 2000).
Observers everywhere await the en banc court’s
decision.

E. Prejudice Is Presumed From
Conflict of Interest

1. Finally, prejudice is
presumed when counsel actively represents
conflicting interests. United States v. Cronic,
466 U.S. at 661 n.28.

2. In Ex parte McCormick, 645
S.W. 2d 801 (Tex. Crim. App. 1983), the court
reversed the convictions for capital murder
because the lawyers jointly representing the two
co-defendants had an actual conflict of interest
which affected the adequacy of their representa-
tion. Id. at 806. Although not then adopting a
rule that multiple representation is per se uncon-
stitutional in a capital case, the court left that
possibility open in the future, noting that an
attorney “cannot simultaneously argue with any
semblance of effectiveness that each defendant
is most deserving of the lesser penalty.” Id. at
806 n.18. See Perillo v. Johnson, 205 F. 3d 775,
808 (5th Cir. 2000).

3. In Burger v. Kemp, 483 U.S.
766, 785 (1987), the Court found no actual
conflict of interest where partners represented
co-defendants who were tried separately. Also,
the Court found that the defendant was not
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harmed.

4. Cf. Ex parte Prejean, 625
S.W. 2d 731, 733 (Tex. Crim. App. 1981)(trial
court erred in disqualifying counsel because of
conflict of interest in capital case, because
defendant may waive conflict).

F. Ineffective Assistance On Appeal

1. Due process of law
guarantees a criminal defendant effective
assistance of counsel on his first appeal as of
right. Evitts v. Lucey, 469 U.S. 387, 397 (1985).

2. In Banda v. State, 768 S.W.
2d 294 (Tex. Crim. App. 1989), counsel raised
only one ground of error in a six page brief.

The court noted that it perceived other,
colorable claims that could have been raised,
and debated whether to consider these in the
interest of justice. Ultimately, the court decided
not to, both in order not to “bushwhack[]” the
state, and so as not to “prospectively sabotage
appellant's chances to establish the prejudice
element of any claim of ineffective assistance of
appellate counsel he may choose to make in post
conviction collateral attack.” /d. at 296 n.2.

3. The trial court did not err in
appointing appellate counsel even though
appellant clearly expressed the desire to
represent himself on appeal. Appellant had the
best of both worlds, since the court allowed
hybrid representation. Faretta is not violated so
long as an appellant is allowed to view the
record and file a brief on appeal, unless there is
an inherent conflict between the arguments
presented by him and appointed counsel.
Hathorn v. State, 848 S.W. 2d 101, 123-24 (Tex.
Crim. App. 1992).

4. Appellant had no right to
represent himself on appeal where he first
sought to do so after his lawyers had filed their
brief. “Allowing applicant untimely to assert
his right of self-representation after nearly three
years and only after he had read his appellate
counsel's briefs would unduly hamper the
administration of justice.” Ex parte Thomas,
906 S.W. 2d 23, 24 (Tex. Crim. App. 1995).
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G. Motion For New Trial

1. The grounds for new trial
listed in Rule 30(a) are illustrative, not exhaus-
tive, and the trial judge has discretion to grant a
new trial for a reason not listed in Rule 30(a),
including that trial counsel was ineffective.
Reyes v. State, 849 S.W. 2d 812, 815 (Tex.
Crim. App. 1993).

H. Post-Conviction Assistance

1. The Constitution does not
require appointment of counsel to death row
inmates for the purpose of pursuing collateral
attacks on their sentences. Murray v.
Giarratano, 492 U.S. 1, 10 (1989); DeLuna v.
Lynaugh, 873 F.2d 757, 760 (5th Cir. 1989).

2. The Supreme Court
interpreted Title 21 U.S.C. 848(q)(4)(B) to
require appointment of qualified legal
representation for capital defendants in federal
habeas corpus proceedings. McFarland v. Scott,
512 U.S. 849, 855 (1994). This right adheres
prior to the filing of a formal, legally sufficient
habeas corpus petition. Additionally, appointed
counsel shall, upon a proper ex parte showing,
be entitled to investigative, expert, or other
services reasonably necessary for the
representation of the defendant. /d.

3. Where counsel was
appointed prior to the effective date of article
11.071, § 2(d), and where the appointment
remains in effect, this appointment encompasses
the filing of the initial application for writ of
habeas corpus. Therefore, there is no need to
appoint new counsel under article 11.071. Ex
parte Cruz, 931 S.W. 2d 537, 537 (Tex. Crim.
App. 1996).

I. One Lawyer, Or Two?

1. The trial court does not err in
refusing to appoint additional counsel, in the
absence of proof that defendant was harmed by
having only one lawyer. Sanne v. State, 609
S.W. 2d 762, 777 (Tex. Crim. App. 1980).

2. "[A] trial court should
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carefully exercise its discretion in acting upon
an accused's request for additional counsel in a
capital murder case." Gardner v. State, 733
S.W. 2d 195, 206-207 (Tex. Crim. App.
1987)(still, error exists only if defendant did not
receive the effective assistance of counsel).

J. Time To Prepare

1. The trial court did not err in
denying a motion for continuance where counsel
had only 22 days to prepare for a capital murder
trial, absent a showing of how defendant was
prejudiced. Sanne v. State, 609 S.W. 2d 762,
776 (Tex. Crim. App. 1980); see also
Heiselbetz v. State, 906 S.W. 2d 500, 511-12
(Tex. Crim. App. 1995)(no specific prejudice
established where counsel had only 43 days to
prepare before voir dire began); Hernandez v.
State, 643 S.W. 2d 397, 399-400 (Tex. Crim.
App. 1982)(no specific prejudice shown).

K. Self-Representation

1. The trial court does not
necessarily err in permitting a capital defendant
to represent himself at trial. Dunn v. State, 819
S.W.2d 510, 522-23 (Tex. Crim. App. 1991).

2. In Daniels v. State, 921 S.W.
2d 377 (Tex. App.--Houston [1st Dist.] 1996,
pet. ref’d), the trial court denied appellant's
motion for continuance which was based on the
unavailability of one of his lawyers. The trial
court then gave appellant the option of
proceeding with his lawyer who was available
(but who had filed a motion to withdraw) or
proceeding pro se, and appellant chose the later.
This was not error. "[I]t is not unfair for a trial
court to require a defendant to choose between
going to trial with appointed counsel or
proceeding pro se." Id. at 382. This was a
capital case, but unlike Dunn, it was not one in
which the state sought the death penalty.

3. The right to self-
representation must be timely asserted, “namely,
before the jury is impaneled.” McDuff v. State,
939 S.W. 2d 607, 619 (Tex. Crim. App.
1997)(no error in not permitting appellant to
represent himself when appellant first made the
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request at the beginning of the punishment
phase).

4. Any defendant may dispense
with counsel and make his own defense if he
decides to do so competently, knowingly and
intelligently and voluntarily. “The record
reflects that, before the trial court granted
appellant’s request to proceed pro se, it first
elicited from him the fact that he had a general
equivalency degree (G.E.D.), i.e., the equivalent
of a high school diploma. It then explained to
him that, because of his indigence, he had the
right to have counsel appointed to represent
him. The court also explained to him that there
were technical rules of evidence and procedure
that applied at trial, that he would not be granted
any special consideration with respect to those
rules, and that as a result he might be
disadvantaged both at trial and in any appeal
that might follow. The trial court further
explained the charges against appellant, the fact
that lesser included offenses might be submitted
to the jury, and the possible range of
punishment. Finally, the record reflects that the
trial court tried repeatedly to impress upon
appellant the extreme gravity of his request to
proceed pro se and the likelihood that it was a
serious mistake. On this record, then, we cannot
say that appellant’s decision to proceed pro se
was anything less than knowing and intelligent.
Nor can we find anything in the record
indicating that appellant’s decision was
anything less than voluntary.” Collier v. State,
959 S.W. 2d 621, 626 (Tex. Crim. App. 1997).

L. Delay In Appointment

1. Appellant must show he was
harmed by the trial court's failure to appoint
counsel until several months after his arrest.
Sterling v. State, 830 S.W.2d 114, 121 (Tex.
Crim. App. 1992).

M. When Should Ineffectiveness Be
Raised?

1. Ineffective assistance of
counsel can be raised on direct appeal or
collaterally, by writ of habeas corpus. One
problem with raising such issues on direct
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appeal is that the record is not adequately
developed. In Rodriguez v. State, 899 S.W. 2d
658, 668 (Tex. Crim. App. 1995), Judge Baird
concurred with this note: "Appellate counsel
would be well advised and appellants would be
better served, if claims of ineffective assistance
of counsel were not raised on direct appeal but
rather in applications seeking habeas corpus
relief." See Chambers v. State, 903 S.W. 2d 21,
35-36 (Tex. Crim. App. 1995)("This is so
because a hearing on a writ application develops
a record on the conduct of counsel. With such a
record, we can better gauge the effectiveness of
counsel's representation.")(Baird, J.,
concurring). See also Tong v. State, 25 SW. 3d
707,714 n. 10 (Tex. Crim. App. 2000)(however,
“prior rejection of the claim on direct appeal
will not bar relitigation of the claim to the extent
that an applicant gathers and introduces
evidence not contained in the direct appeal
record”).

2. In a non-capital case, the
court recognized a “substantial risk”
accompanying a claim of ineffective assistance
on direct appeal, where only “[r]arely” will an
appellate court possess an adequate record to
fairly evaluate the claim. Thompson v. State, 9
S.W. 3d 808, 813-14 (Tex. Crim. App. 1999).
“This opinion should not be read as a
declaration that no claim of ineffective
assistance of counsel can be brought on direct
appeal. However, in the vast majority of cases,
the undeveloped record on direct appeal will be
insufficient for an appellant to satisfy the dual
prongs of Strickland. Id. at 814 n.6. “Recourse
for appellant’s claim is still available. This
Court has held that the general doctrine that
forbids an application for writ of habeas corpus
after direct appeal has addressed the issue not
apply in these situations, and appellant can
resubmit his claim via an application for writ of
habeas corpus.” Id. at 814.

3. In Robinson v. State, 16
S.W. 3d 808, 813 (Tex. Crim. App. 2000), the
court of appeals had found that appellant
forfeited his right to complain that trial counsel
was ineffective because he did not make a
contemporaneous objection. The court of
criminal appeals reversed this peculiar holding.
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Counsel cannot, by inaction at trial, waive the
right to claim ineffectiveness on appeal.

4. Be careful about waiting too
long. In a non-capital case, Ex parte Carrio, 9
S.W. 3d 163, 163 (Tex. Crim. App. 1999), the
court recognized that laches may bar a claim of
ineffectiveness. There, the trial court made a
finding that the delay of 14 years prejudiced the
state’s ability to respond, and recommended that
relief be denied. The court of criminal appeals
adopted the recommendation.

N. Article 26.052

1. Although article 26.052 of
the Texas Code of Criminal Procedure provides
that a designated committee shall prescribe
standards and designate qualified counsel, and
that the list of same shall be prominently posted,
the failure to do so does not require reversal
where counsel who tried the case were
competent and capable. Hughes v. State, 24
S.W. 3d 833, 837-38 (Tex. Crim. App. 2000).

2. “Without harm, appellant
cannot prevail on this point of error.” Wright v.
State, 28 S.W. 3d 526, 531 (Tex. Crim. App.
2000).

IV. THE DUTY OF THE STATE TO PAY
FOR EXPERT ASSISTANCE REQUIRED
BY INDIGENT CAPITAL DEFENDANTS

A. Article 26.05(a)

1. Formerly, trial courts could
pay no more than $500.00 toward “expenses
incurred for purposes of investigation and expert
testimony. . ..” TEX. CopE CRIM. PROC. ANN.
art. 26.05 § 1(d)(Vernon 1987)(amended). Such
an amount, of course, is rarely adequate to cover
the real cost of investigation and expert
witnesses in a serious case. The
constitutionality of this limitation was raised
frequently and, invariably, the court sidestepped
the merits by holding that the appellant had
“failed to show a specific need, how the
appellant was harmed, or that expenses had in
fact been denied.” Castillo v. State, 739 S.W.
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2d 280, 294 (Tex. Crim. App. 1987); see e.g.,
Stoker v. State, 788 S.W.2d 1,17 (Tex. Crim.
App. 1989)(motion filed too late; no proof of
costs; no showing of harm); Jordan v. State, 707
S.W. 2d 641, 645 (Tex. Crim. App.
1986)(motion for medical examination failed to
reflect extent of injury, when injury occurred,
the effect of the injury, the availability of the
expert, the cost of the expert, or when the
examination could be made); Phillips v. State,
701 S.W. 2d 875, 895 (Tex. Crim. App.
1985)(mere general request for funds does not
show harm); Barney v. State, 698 SW. 2d 114,
128 n.6 (Tex. Crim. App. 1985)(failure to show
harm); Green v. State, 682 S.W. 2d 271, 291
(Tex. Crim. App. 1984)(no proof of either
indigency or harm); Lackey v. State, 638 S.W.
2d 439, 441-442 (Tex. Crim. App. 1982)(no
proof why amount granted was not sufficient, no
proof of harm, and late motion); Hammett v.
State, 578 S.W. 2d 699, 707 (Tex. Crim. App.
1979)(motion too late); Freeman v. State, 556
S.W. 2d 287, 308 (Tex. Crim. App. 1977)(no
harm).

2. In 1987, the statute was
amended to remove the $500.00 ceiling. Ac-
cordingly, appointed counsel “shall be reim-
bursed for reasonable expenses incurred with
prior court approval for purposes of investiga-
tion and expert testimony . . . .” TEx. CODE
CRrIM. ProC. ANN. art. 26.05(a)(Vernon 1989).

B. The Holding In Ake v. Oklahoma

1. In Ake v. Oklahoma, 470
U.S. 68, 74 (1985), the Court held that “when a
defendant has made a preliminary showing that
his sanity at the time of the offense is likely to
be a significant factor at trial, the Constitution
requires that a State provide access to a
psychiatrist's assistance on this issue if the
defendant cannot otherwise afford one.” Mr.
Ake's sanity was a “significant factor” both
because his sole defense was insanity, and be-
cause, under Oklahoma law, future dangerous-
ness was an aggravating factor at punishment.
Id. at 86.

C. The Implications Of Ake
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1. Several things should be
emphasized about Ake:

a. Although Ake itself
was concerned with psychiatric assistance, “Ake
is not limited to psychiatric experts.” Moore v.
State, 935 S.W. 2d 124, 130 (Tex. Crim. App.
1996). Due process requires “the opportunity to
participate meaningfully in a judicial
proceeding,” Ake v. Oklahoma, 470 U.S. at 76,
“access to the raw materials integral to the
building of an effective defense,” Id. at 77, basic
tools of an adequate defense,” Id., and
“assistance . . . crucial to the defendant's ability
to marshal his defense,” Id. at 80. Logically,
then, any investigatorial or expert assistance
necessary to provide these basic tools to an
adequate defense should be made available. In
McBride v. State, 838 S.W.2d 248, 252 (Tex.
Crim. App. 1992), the court held that due
process required the appointment of a chemist to
inspect the alleged cocaine. See Rey v. State,
897 S.W. 2d 333, 338-39 (Tex. Crim. App.
1995)(holding that, under the facts of this case,
appellant was entitled to appointment of a
forensic pathologist). See generally Griffith v.
State, 983 S.W. 2d 282, 286 (Tex. Crim. App.
1998).

b. The Ake case
guarantees access to competent assistance. Id.
at 83. It goes without saying that not every
expert you might be appointed will be
competent. If not, be prepared to object.

c. Ake does not neces-
sarily guarantee the right to choose your own
expert, or to receive funds to hire your own
expert. See Griffith v. State, 983 S.W. 2d 282,
287 (Tex. Crim. App. 1998)(judge not outside
the reasonable zone of disagreement in refusing
to appoint the expert requested by appellant);
Rather, the state must provide access to a com-
petent expert. Ake v. Oklahoma, 470 U.S. at 83.

d. Ake permits the
defendant to “make an ex parte threshold show-
ing to the trial court” as to his need for an ex-
pert. Proceeding ex parte may be a very valu-
able right, necessary to avoid exposing your
defensive theories prematurely. In Williams v.
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State, 958 S.W. 2d 186 (Tex. Crim. App. 1997),
the trial court denied appellant his right to
proceed ex parte, and compelled him to provide
a copy of his motion requesting appointment of
an expert to the state. This was error. Many
times a defendant will have to provide affidavits
or evidence in support of his Ake motion. “The
problem with requiring this showing to be
shared with the State at the pretrial stage is that
it compels a defendant to disclose to the State
his defensive theories or “work product.”” Id. at
193.

In essence, if an
indigent defendant is
not entitled to an ex
parte hearing on his
Ake motion, he is forced
to choose between
either forgoing the
appointment of an
expert or disclosing to
the State in some detail
his defensive theories or
theories about
weaknesses in the
State’s case. This is
contrary to Ake’s
concern that an indigent
defendant who is
entitled to expert
assistance have
‘meaningful access to
justice,” and
undermines the work
product doctrine. We
decline to hold that in
order for an indigent
defendant to avail
himself of one of the
‘basic tools of an
adequate defense,” he
may be compelled to
disclose defensive
theories to the
prosecution. We hold
that an indigent
defendant is entitled,
upon proper request, to
make his Ake motion ex
parte.
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Id. at 193-94. The right to an ex parte hearing
is waived absent a request to do so at trial.
Busby v. State, 990 S.W. 2d 263, 270 (Tex.
Crim. App. 1999). The trial court does not err
in refusing an ex parte hearing where the
hearing held did “not reveal any material, new
information to the State.” Busby v. State, 990
S.W. 2d 263, 270 (Tex. Crim. App. 1999).

e. Ake is not limited to
capital cases. Taylor v. State, 939 S.W. 2d 148,
151 (Tex. Crim. App. 1996)(sexual assault);
DeFreece v. State, 848 S.W.2d 150, 156 n.5
(Tex. Crim. App. 1993)(murder); see also
McBride v. State, 838 S.W. 2d 248, 249 (Tex.
Crim. App. 1992)(possession of cocaine).

f. Ake makes it clear
that the defendant bears the “threshold” burden
of showing his need for assistance. The Texas
Court of Criminal Appeals has always placed
hyper technical demands on the defendant to
prove his entitlement to expert assistance.
Expect the court to be just as rigorous post-Ake,
and make your record carefully. Otherwise, be
prepared for the court to tell you later that you
did not preserve the issue for appeal. In Rey v.
State, 897 S.W. 2d 333, 343 (Tex. Crim. App.
1995), appellant explained his defensive theory
and how it could effect the outcome of the case,
and he supported this explanation with the
affidavit of his expert, who seriously questioned
the findings of the state's expert. Additionally,
appellant's expert set forth his own opinion as to
the mechanism of death which was consistent
with appellant's defensive theory. This clearly
established that the mechanism of death was to
be a significant factor at trial, and was therefore
sufficient to meet appellant's threshold burden.
Cf. Jackson v. State, 992 S.W. 2d 469, 474 (Tex.
Crim. App. 1999)(appellant not entitled to
appointment of polygraph expert where he made
no preliminary showing of a significant issue of
fact either on which the State would present
expert testimony or on which the knowledge of
a lay jury would not be expected to encompass).

D. The Disinterested Expert In Texas

1. Texas law provides that the
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trial court shall appoint a disinterested mental
health expert to examine the defendant who files
notice of intention to raise the insanity defense.
This expert must file a written report with the
court, who then furnishes copies to the defense
counsel and prosecution. TEX. CODE CRIM.
Proc. ANN. art. 46.03 § 3(a) (Vernon Supp.
2000). Ake held that an indigent defendant is
entitled to an expert to "assist in evaluation,
preparation, and presentation of the defense."
470 U.S. at 83. Does the Texas “disinterested”
expert comport with 4ke?

2. In DeFreece v. State, 848
S.W.2d 150 (Tex. Crim. App. 1993), the Texas
Court of Criminal Appeals held that, where the
indigent defendant shows that insanity will be a
significant factor at trial, due process requires
more than just examination by a neutral psychi-
atrist. “It also means the appointment of a
psychiatrist to provide technical assistance to
the accused, to help evaluate the strength of his
defense, to offer his own expert diagnosis at
trial if it is favorable to that defense, and to
identify the weaknesses in the State's case, if
any, by testifying himself and/or preparing
counsel to cross-examine opposing experts.” Id.
at 159; see also McBride v. State, 838 S.W. 2d
248,252 (Tex. Crim. App. 1992)(appellant was
entitled to appointment of expert chemist to
examine alleged cocaine).

3. “[O]nce he established that
cause of death was likely to be a significant
factor at trial, appellant was entitled to more
than an expert to testify on his behalf--he was
also entitled to ‘technical assistance . . . to help
evaluate the strength of [that] defense, . . . and
to identify the weaknesses in the State's case, if
any, by . . . preparing counsel to cross-examine
opposing experts.’” Rey v. State, 897 S.W. 2d
333, 343 (Tex. Crim. App. 1995).

4. The court refused to consider
appellant’s argument that he was entitled to the
appointment of a psychiatrist to assist him at
voir dire, since appellant presented no authority,
argument, or evidence to show his entitlement.
Teague v. State, 864 S.W. 2d 505, 509 (Tex.
Crim. App. 1993); see Busby v. State, 990 S.W.
2d 263, 270 (Tex. Crim. App. 1999)(trial court
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did not err in refusing to appoint a jury
consultant because this expert was a luxury, not
a necessity; trial court did not err in refusing to
appoint a drug abuse expert where the court did
appoint a mental health expert who was well
qualified in this field); Matchett v. State, 941
S.W. 2d 922,939 (Tex. Crim. App. 1996)(every
lawyer able to ask questions has the expertise,
without an expert, to determine whether the jury
understands the law); Cantu v. State, 939 S.W.
2d 627, 639 (Tex. Crim. App. 1997)(trial court
did not err in refusing to provide appellant funds
to hire a scholar to study whether Texas jurors
are capable of understanding the special
punishment issues because appellant showed no
particularized need for such a study); Moore v.
State, 935 S.W. 2d 124, 130 (Tex. Crim. App.
1996)(appellant’s request for expert assistance
to select a jury was properly denied where he
“offered nothing but undeveloped assertions that
the requested assistance would be beneficial”).

5. Ake does not apply to a
motion by the defense requesting that appellant
be allowed to accompany his attorney to the
alleged crime scene to assist in taking
measurements, photographs and in otherwise
investigating the offense. The defense had
access to the state’s file regarding the crime
scene, and the trial court ordered the state to
turn over its work product if counsel was not
allowed access to the crime scene itself. The
record is silent as to who was living in the
apartment at the time the defense wanted access.
Rosales v. State, 4 S.W. 3d 228, 232 (Tex.
Crim. App. 1999).

6. “An expert appointed
pursuant to Ake . . . is an agent of defense
counsel for purposes of the work product
doctrine.” Skinner v. State, 956 S.W. 2d 532,
538 (Tex. Crim. App. 1997).

7. A court appointed expert can
potentially serve two purposes. “First, an expert
can play a partisan role in the defense, providing
defense counsel with the ‘tools’ to challenge the
State's case. In this context, due process, at a
minimum, requires expert aid in an evaluation of
a defendant’s case in an effort to present it in
the best possible light to the jury. Second, if his
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expert opinion supports the defense theory, an
expert can testify in support of that defense.
Taylor v. State, 939 S.W. 2d 148, 153 (Tex.
Crim. App. 1996)(citations omitted). The
conclusions of a defense expert are work
product and should not be disclosed to the state.
Id. at 152.

8. In Wright v. State, 28 S.W.
3d 526, 532-33 (Tex. Crim. App. 2000),
appellant complained, not of the failure to
appoint an expert, but that the trial court denied
him a continuance needed to examine DNA
materials provided by the state. Counsel waited
until the first day of trial to request appointment
of their expert. The court held that the defense
failed to show harm, and that counsel would not
be permitted to profit from their own failure to
act.

E. Ake Error Cannot Be Harmless

1. The denial of the
appointment of an expert under Ake “amounts
to structural error which cannot be evaluated for
harm.” Rey v. State, 897 S.W. 2d 333, 344-46
(Tex. Crim. App. 1995).

2. In Williams v. State, 958
S.W. 2d 186, 194 (Tex. Crim. App. 1997), the
court of criminal appeals held that the trial court
errs in not permitting appellant to make an Ake
motion ex parte, but it further held that this sort
of sub-Ake error is subject to a harm analysis
under Rule 44.2(a) of the Texas Rules of
Appellate Procedure. The court held that
appellant was not harmed at the first phase of
the trial, but that the state did not prove beyond
a reasonable doubt that appellant was not
harmed at the punishment phase. Because of the
premature disclosure of the matters about which
the expert testified, the state was more prepared
to cross-examine than it would have been
without the earlier insight. /d. at 195. The case
was therefore reversed for a new punishment
hearing.

3. The United States Court of
Appeals for the Fifth Circuit disagrees with the
Texas Court of Criminal Appeals, believing that
Ake error can be harmless. White v. Johnson,
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153 F. 3d 197, 207 (5th Cir. 1998).

V. MOTION TO SET ASIDE
INDICTMENT

A. In General

Indictments are subject to being
quashed upon timely motion for a variety of
reasons. The two grounds most often raised in
capital cases are that the capital murder statutes
are unconstitutional, or that the indictment fails
to give adequate notice of the offense charged.

B. Unconstitutionality Of The Statute

1. A question involving the
constitutionality of a statute upon which the
appellant’s conviction is based will be addressed
on appeal, even when no objection was raised in
the trial court. Holberg v. State, 38 S.W. 3d
137,139 n. 7 (Tex. Crim. App. 2000).

2. An indictment based on an
unconstitutional statute should be quashed. See
White v. State, 440 S.W. 2d 660, 667 (Tex.
Crim. App. 1969). Scores of such constitutional
challenges have been brought in capital cases,
and, to date, the Texas Court of Criminal
Appeals has uniformly rejected them all. The
following is a sample of these challenges:

a. The multiple murder
statute, § 19.03 (a)(6) of the Texas Penal Code,
is not vague or over broad as applied to this
appellant, and does not fail to narrow the class
of death eligible persons. Vuong v. State, 830
S.W. 2d 929, 941 (Tex. Crim. App. 1992); see
Johnson v. State, 853 S.W. 2d 527, 534 (Tex.
Crim. App. 1992)(statute not vague in this case
for failure to define “same criminal
transaction”).

b. The statute is not
vague and over broad for failure to define
deliberately, probability, criminal acts of
violence and continuing threat to society.
Garcia v. State, 887 S.W. 2d 846, 859 (Tex.
Crim. App. 1994).

c. The statute is not
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unconstitutional for permitting the execution of
persons 17 years and older at the time of their
offenses. Jackson v. State, 819 S.W.2d 142, 146
(Tex. Crim. App. 1990).

d. Article 37.071 is not
unconstitutional for failure to provide a
carefully detailed instruction on consideration of
mitigating evidence, or because that statute
prohibits the individualized consideration of
mitigating circumstances, or because of
capriciousness stemming from the impossibility
of predicting future behavior, or because the
terms used in the second special issue are vague.
Lackey v. State, 819 SW.2d 111, 135, (Tex.
Crim. App. 1989); see Johnson v. State, 691
S.W. 2d 619, 624 (Tex. Crim. App. 1984); but
see Penry v. Lynaugh, 492 U.S. 302 (1989).

e. Article 37.071(b)(1)
is not unconstitutional because it does not
permit the defendant to introduce mitigating
evidence when the state relies on the theory of
parties. Ransom v. State, 789 S.W. 2d 572, 589
(Tex. Crim. App. 1989).

f. The trial court did
not err in overruling a motion to quash based on
the unconstitutional and arbitrary selectivity
given to prosecutors in deciding whether to
indict for capital murder, in the absence of
evidence of purposeful discrimination. County
v. State, 812 S.W. 2d 303, 308 (Tex. Crim. App.
1989); see also Gregg v. Georgia, 428 U.S. 153,
199 (1976); Patrick v. State, 906 S.W. 2d 481,
495 (Tex. Crim. App. 1995); Cantu v. State, 842
S.W.2d 667, 692 (Tex. Crim. App. 1992);
Barefield v. State, 784 S.W.2d 38, 46 (Tex.
Crim. App. 1989); Fearance v. State, 620 S.W.
2d 577, 581 (Tex. Crim. App. 1980).

g. Article 37.071(b)(2)
is not unconstitutional for imposing on the jury
the standard of “probability” on the theory that
this is less stringent than proof beyond a
reasonable doubt. Sosa v. State, 769 S.W. 2d
989, 916-917 (Tex. Crim. App. 1989); accord
Lewis v. State, 911 SW. 2d 1, 7 (Tex. Crim.
App. 1995); Jones v. State, 843 S.W.2d 487,
496 (Tex. Crim. App. 1992).
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h. The Texas death
penalty statutes are not unconstitutional for
allowing the arbitrary and capricious infliction
of the death penalty. Barrientes v. State, 752
S.W. 2d 524, 528 (Tex. Crim. App. 1987).

i. The Texas scheme is
not unconstitutional because it allows a person
to be convicted of capital murder as a party.
Andrews v. State, 744 S.W. 2d 40, 51-52 (Tex.
Crim. App. 1987).

j. Article 37.071 does
not deny the defendant due process and equal
protection of the law by permitting introduction
at the punishment phase of “any matter that the
court deems relevant to sentence.” Aranda v.
State, 736 S.W. 2d 702, 708 (Tex. Crim. App.
1987); see Butler v. State, 872 S.W. 2d 227,
238 (Tex. Crim. App. 1994).

k. Article 37.071(b)(1)
properly narrows the class of persons eligible
for the death penalty. Marquez v. State, 725
S.W.2d 217, 243-44 (Tex. Crim. App. 1987).

1. Article 37.071 is not
unconstitutional because it is not based on a

uniform national standard. Johnson v. State,
691 S.W. 2d 619 (Tex. Crim. App. 1984).

m. Article 37.071 is not
unconstitutional because it does not allow a
proportionality review to determine whether the
penalty is proportionate to other similar crimes.
Johnson v. State, 691 S.W. 2d 619, 624 (Tex.
Crim. App. 1984); see Cantu v. State, 939 S.W.
2d 627, 648 (Tex. Crim. App. 1997).

n. Article 37.071(d)(2)
is not unconstitutional because it requires ten
votes to answer an issue “no.” Johnson v. State,
691 S.W. 2d 619, 624 (Tex. Crim. App. 1984);
see Hughes v. State, 897 S.W. 2d 285, 300 (Tex.
Crim. App. 1994).

o. The statute is not
facially unconstitutional because it forbids
individual jurors from giving individual effect to
their desire to return a life sentence, by
requiring 10 “no” votes. Rousseau v. State, 855
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S.W.2d 666, 687 (Tex. Crim. App. 1993);
accord Emery v. State, 881 S.W.2d 702, 711
(Tex. Crim. App. 1994).

p. Execution by lethal
injection is not cruel and unusual punishment, or
otherwise unconstitutional. Ex parte Granviel,
561 S.W. 2d 503, 508-516 (Tex. Crim. App.
1978).

q. Article 37.071(g) is
not unconstitutional for prohibiting the judge
and the parties from informing the jury that a
hung jury at punishment will result in a life
sentence. Davis v. State, 782 SW.2d 211, 222
(Tex. Crim. App. 1989); accord Hughes v.
State, 897 S.W. 2d 285, 301 (Tex. Crim. App.
1994); Garcia v. State, 887 S.W. 2d 846, 861
(Tex. Crim. App. 1994); Felder v. State, 848
S.W. 2d 85, 101 (Tex. Crim. App. 1992);
Sterling v. State, 830 S.W.2d 114, 122 (Tex.
Crim. App. 1992); c¢f. Draughon v. State, 831
S.W.2d 331, 337 (Tex. Crim. App. 1992)(Texas
procedure is “uncommonly enigmatic”);
Hathorn v. State, 848 S.W. 2d 101, 125 (Tex.
Crim. App. 1992).

r. The statute is not
unconstitutional for failing “to provide any
mechanism by which the jurors could give
recognition to the balance between the
aggravating and mitigating factors involved in
[the instant] case.” Soria v. State, 933 S.W. 2d
46, 67 (Tex. Crim. App. 1996).

s. The multiple murder
aggravating circumstance adequately channels
the jury's discretion. Narvaiz v. State, 840 S.W.
2d 415, 432 (Tex. Crim. App. 1992).

t. There is no eighth
amendment violation because the trial judge
only submitted the deliberate question with
regard to the first of appellant's multiple victims.
Narvaiz v. State, 840 S.W. 2d 415, 433 (Tex.
Crim. App. 1992).

u. In Satterwhite v.
State, 858 S.W. 2d 412 (Tex. Crim. App. 1993),
appellant contended the statute was
unconstitutional because it chilled his ability to
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present all mitigating evidence to the jury.
“Such an argument might be appropriate in a
pre-Penry case. However, the present case was
tried in July 1989, a month after Penry was
handed down.” Id. at 428(emphasis supplied).

v. The special issues
are not unconstitutional for not providing a
mechanism for the jury to give mitigating effect
to appellant's non-triggerman status. Robinson
v. State, 851 S.W. 2d 216, 235, 236 (Tex. Crim.
App. 1993).

w. The serial murder
statute is not unconstitutionally indefinite or
vague for not defining the phrase “same scheme
or course of conduct,” and for not specifying
that the different transactions must occur over a
definite time period or in a definite location.
Corwin v. State, 870 S.W. 2d 23, 28 (Tex. Crim.
App. 1993)(recognizing, however, that in some
other, “hypothetical cases, as the time and
distance between murders committed during
different transactions increases, and as the
actor’s motive or modus operandi vary, it will
become more difficult for putative defendants
and law enforcement agencies to say with
certainty that the murders occurred ‘pursuant to
the same . . . course of conduct’”).

x. “The Texas Capital
Murder Statute is not unconstitutional for failing
to provide an optional death penalty of ‘life-
without-parole.”” Arnold v. State, 873 S.W. 2d
27,39 (Tex. Crim. App. 1993).

y. The statute does not
violate federal equal protection by permitting
introduction of prior unadjudicated extraneous
offenses at the punishment phase. Emery v.
State, 881 S.W.2d 702, 712 (Tex. Crim. App.
1994).

z. The multiple murder
statute is not unconstitutional because it does
not require that the second murder be committed
intentionally or knowingly. Dinkins v. State,
894 S.W. 2d 330, 340 (Tex. Crim. App. 1995).

aa. The statute is not
unconstitutional to the extent that it requires a
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finding of deliberateness only as to one victim
in a multiple murder prosecution. Norris v.
State, 902 S.W. 2d 428, 448 (Tex. Crim. App.
1995).

bb. Article 37.071 is
not unconstitutional because there are no
appellate standards for determining the
sufficiency of the evidence to support the jury’s
answers to the special issues. Patrick v. State,
906 S.W. 2d 481, 494 (Tex. Crim. App. 1995).

cc. “[T]he deletion of
the ‘deliberateness’ special issue does not
render Texas’ death penalty scheme
unconstitutional, and Texas’ death penalty
scheme does allow for consideration of
‘offense-specific criteria’ in a ‘meaningful
manner.”” Green v. State, 912 S.W. 2d 189, 195
(Tex. Crim. App. 1995).

dd. The Texas capital
scheme does not violate the Equal Protection
Clause because Texas currently has more than
one capital sentencing procedure in effect.
“Because those committing the same offense on
the same day are subject to the same statutory
scheme, similarly situated defendants are
similarly treated for purposes of the fourteenth
amendment.” Lawton v. State, 913 S.W. 2d 542,
560 (Tex. Crim. App. 1995); accord Jones v.
State, 944 S.W. 2d 642, 655 (Tex. Crim. App.
1996); Matchett v. State, 941 S.W. 2d 922,934
(Tex. Crim. App. 1996),; Skinner v. State, 956
S.W. 2d 532, 546 (Tex. Crim. App. 1997); see
also Cantu v. State, 939 S.W. 2d 627, 639 (Tex.
Crim. App. 1997); Morris v. State, 940 S.W. 2d
610, 616 (Tex. Crim. App. 1996); Bell v. State,
938 S.W. 2d 35, 54 (Tex. Crim. App. 1996);
Anderson v. State, 932 S.W. 2d 502, 509 (Tex.
Crim. App. 1996).

ee. Article 37.071 is
not unconstitutional because it gives the jury
unfettered discretion in determining what
circumstances are mitigating. McFarland v.
State, 928 S.W. 2d 482, 510-11 (Tex. Crim.
App. 1996); Curry v. State, 910 S.W. 2d 490,
496 (Tex. Crim. App. 1995).

ff. The statute is not
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unconstitutional because considerations required
by Penry contradict the “structured discretion”
mandated by Furman. McFarland v. State, 928
S.W. 2d 482, 520 (Tex. Crim. App. 1996).

gg. Appellant’s death
sentence is not unconstitutional because it is
based on the jury’s application of the vague and
indefinite term, “probability.” Lagrone v. State,
942 S.W. 2d 602, 618 (Tex. Crim. App. 1997).

hh. The trial court did
not err in denying a motion to set aside the
indictment on the grounds that the special issues
are not properly understood by the jurors.

Cantu v. State, 939 S.W. 2d 627, 638-39 (Tex.
Crim. App. 1997).

ii. Article 37.071 § 2(e)
is not unconstitutional for not requiring the jury
to consider mitigating evidence. According to
the court, this provision requires the jury to
consider all evidence. “We note initially that
Article 37.071 does not objectively define
‘mitigating evidence,’ leaving all such
resolutions to the subjective standards of the
jury.” Cantu v. State, 939 S.W. 2d 627, 640
(Tex. Crim. App. 1997).

jj- The statute is not
unconstitutional because it limits mitigation to
factors which render appellant less morally
blameworthy. Cantu v. State, 939 S.W. 2d 627,
648 (Tex. Crim. App. 1997).

kk. The Texas scheme
is not unconstitutional because statistics show
that racial minorities who kill whites are more
likely to get the death penalty. Cantu v. State,
939 S.W. 2d 627, 649 (Tex. Crim. App. 1997);
accord Ladd v. State, 3 S'W. 3d 547, 572 (Tex.
Crim. App. 1999); see also Bell v. State, 938
S.W. 2d 35, 51 (Tex. Crim. App.
1996)(evidence insufficient to show that
decision makers in his case acted with any
racially discriminatory intent).

1. Appellant provided
insufficient evidence to support his claim that
the future dangerousness special issue is
inherently racially biased because white jurors
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are more likely to perceive African Americans
as future threats to society. Bell v. State, 938
S.W. 2d 35, 51 (Tex. Crim. App. 1996).

mm. The trial court did
not err in refusing to give appellant an
evidentiary hearing on whether the death
penalty is administered in Texas in a racially
discriminatory way. “Appellant’s argument is

purely based on existing statistical studies
allegedly showing that, in Texas, the death
penalty is more likely to be assessed when the
victim is white than when the victim is a
member of a racial minority. Appellant offers
no evidence specific to his own case that would
support an inference that racial consideration
played a part in his sentence. This argument has
been addressed and rejected by both this Court
and the United States Supreme Court and,
without more, we will not revisit it here.” Raby
v. State, 970 S.W. 2d 1, 4 (Tex. Crim. App.
1998).

nn. The statute is not
unconstitutional because the operative terms of
article 37.071 are vague and lead to the arbitrary
application of the death sentence. Matchett v.
State, 941 S.W. 2d 922,938 (Tex. Crim. App.
1996).

00. Appellant was not
denied various constitutional rights because two
versions of article 37.071 (House Bill 9 and
Senate Bill 880) were in effect at the time of his
trial. The court of criminal appeals does not
believe these versions were inconsistent.
Rhoades v. State, 934 S'W.2d 113, 121-22
(Tex. Crim. App. 1996).

pp. Appellant failed to
provide sufficient evidence to support his
contention that the death penalty was arbitrarily
applied in his case because, had his crime been
committed in a poorer county than Jefferson
County, he would have had a better chance of
escaping the death penalty. Bell v. State, 938
S.W. 2d 35, 55 (Tex. Crim. App. 1996).

qq. The statute is not
unconstitutional because of the many different
schemes which have been in effect in Texas
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since 1989. Raby v. State, 970 SW.2d 1,7
(Tex. Crim. App. 1998).

rr. The statute is not
unconstitutional because it gives the prosecutor
complete discretion whether to seek the death
penalty. Ladd v. State, 3 SW. 3d 547, 574
(Tex. Crim. App. 1999).

ss. The Texas death
penalty scheme does not violate the United
Nations Charter. For one thing, appellant, as an
individual and not a sovereign nation, does not
having standing to bring this challenge. Also,
there is nothing in the terms of the charter which
mandate abolition of the death penalty.
Hinojosa v. State, 4 S.W. 3d 240, 252 (Tex.
Crim. App. 1999).

tt. Section 19.03(a)(8),
which makes killing a child under six a capital
offense, does not violate equal protection
because it “is rationally related to serve the
government's interests in protecting young
children and expressing society’s moral outrage
against the murder of young children.”
Henderson v. State, 962 S.W. 2d 544, 562-63
(Tex. Crim. App. 1997).

uu. Imposition of the
death penalty for killing a child under six does
not constitute cruel and unusual punishment.
Henderson v. State, 962 S.W. 2d 544, 563 (Tex.
Crim. App. 1997).

vv. Section 19.03 and
article 37.071 do not violate the Establishment
Clause of the First Amendment because there is
no showing that the legislature’s actual purpose
in enacting these statutes was to advance or
inhibit religion. The court was not persuaded
that the primary effect of the statutes was to
advance Protestant beliefs over those of other
faiths. The primary effect of the statutes is
penal, not religious. Nor do these statutes
constitute cruel and unusual punishment
because they advance the religious belief of
“blood atonement.” Holberg v. State, 38 S.W.
3d 137, 140 (Tex. Crim. App. 2000).

C. Lack of Notice
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1. An indictment may also be
quashed if it fails to give the defendant notice
sufficient to prepare a defense. Adams v. State,
707 S.W. 2d 900, 903 (Tex. Crim. App. 1986);
see TEX. CODE CrRIM. PROC. ANN. art. 21.11
(Vernon 1989); see also TEx. CODE CRIM.
Proc. AnN. art. 1.14(b)(Vernon Supp.
2000)(objection must be made prior to trial).

a. In the past, a formal
defect in an indictment, such as the failure to
specify the name of the victim of the underlying
offense, generally meant automatic reversible
error in the face of a motion to quash. E.g.,
Silguero v. State, 608 S.W. 2d 619, 620 (Tex.
Crim. App. 1980); Evans v. State, 601 S.W. 2d
943, 947 (Tex. Crim. App. 1980); Brasfield v.
State, 600 S.W. 2d 288, 295 (Tex. Crim. App.
1980); King v. State, 594 S.W. 2d 425, 427
(Tex. Crim. App. 1980); but cf. Pinkerton v.
State, 660 S.W. 2d 58, 63 (Tex. Crim. App.
1983)(specification not required where
indictment is not susceptible to an interpretation
that the victim was a person other than person
named in indictment). Reversal is no longer
automatic. Now, in addition to showing that the
defendant was deprived of notice, he must show
that the defective indictment prejudiced
substantial rights. See Burks v. State, 876 S.W.
2d 877, 888 (Tex. Crim. App. 1994)(failure to
name robbery victim was not error and, even if
it was erroneous, it did not adversely impact on
appellant's defense); Rougeau v. State, 738 S.W.
2d 651, 656 (Tex. Crim. App. 1987)(error in not
naming victim of robbery had no substantial
impact on defense); but cf. Janecka v. State, 823
S.W.2d 232, 238 (Tex. Crim. App.
1990)(reversal required in murder for hire case
where proof shows that failure to name the
remunerator impacted upon the ability of the
defense to attempt to prove variance and its
ability to mitigate punishment).

b. An indictment need
not allege the constituent elements of the under-
lying offense. E.g., Alba v. State, 905 S.W. 2d
581, 585 (Tex. Crim. App.
1995)(murder/burglary); Dinkins v. State, 894
S.W. 2d 330, 338 (Tex. Crim. App.
1995)(multiple murder); Barnes v. State, 876
S.W. 2d 316, 323 (Tex. Crim. App.
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1994)(murder/burglary); Hathorn v. State, 848
S.W.2d 101, 108-109 (Tex. Crim. App.
1992)(murder/burglary); Ramirez v. State, 815
S.W. 2d 636, 642 (Tex. Crim. App. 1991)(murd-
er/burglary); Andrade v. State, 700 S.W. 2d
585, 589 (Tex. Crim. App. 1985)(murd-
er/attempted aggravated sexual assault);
Beathard v. State, 767 SW. 2d 423, 431 (Tex.
Crim. App. 1989)(murder/ burglary); Marquez
v. State, 725 S.W. 2d 217, 236 (Tex. Crim. App.
1987)(murder/aggravated sexual assault);
Hogue v. State, 711 S'W.2d 9, 14 (Tex. Crim.
App. 1986)(murder/arson); Hammett v. State,
578 S.W. 2d 699, 708 (Tex. Crim. App.
1979)(murder/robbery); Smith v. State, 540
S.W. 2d 693, 697 (Tex. Crim. App.
1976)(murder/robbery).

c. An indictment need
not allege the special issues. Rosales v. State,
748 S.W. 2d 451, 458 (Tex. Crim. App. 1987);
Castillo v. State, 739 S.W. 2d 280, 298-99 (Tex.
Crim. App. 1987); Sharp v. State, 707 S.W. 2d
611, 624-625 (Tex. Crim. App. 1986);
Vigneault v. State, 600 S.W. 2d 318, 330 (Tex.
Crim. App. 1980).

d. An indictment is not
duplicitous for alleging a single incident of
capital murder in multiple counts, necessary to
meet variations in the proof. Jurek v. State, 522
S.W. 2d 934, 941 (Tex. Crim. App. 1975), aff'd
on other grounds, 422 U.S. 262 (1976).

e. An indictment is not
subject to being quashed because it alleges both
that the defendant intentionally and knowingly
caused the death of another and that he
intentionally caused this death in the course of
committing robbery. Richardson v. State, 744
S.W. 2d 65, 83-84 (Tex. Crim. App. 1987).

f. A murder/robbery
indictment is not quashable for alleging that the
defendant acted intentionally and knowingly,
even though the statute proscribes only inten-
tional conduct. Wyle v. State, 777 S.W.2d 709,
717 (Tex. Crim. App. 1989); Castillo v. State,
739 S.W. 2d 280, 299 (Tex. Crim. App. 1987);
East v. State, 702 S.W. 2d 606, 616 (Tex. Crim.
App. 1985); Wilder v.State, 583 S.W. 2d 349,
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361 (Tex. Crim. App. 1979).

g. Since there is no
“double intent” requirement in the capital
murder statute, the trial court did not err in
overruling a motion to quash for failure to allege
both an intentional murder and an intentional
robbery. Demouchette v. State, 731 S.W. 2d 75,
80 (Tex. Crim. App. 1986).

h. An indictment for
the capital murder of a peace officer is not
quashable for failure to allege the facts upon
which the state would rely to prove the victim
was in the lawful discharge of duties when
killed. Moreno v. State, 721 S.W. 2d 295, 299-
300 (Tex. Crim. App. 1986).

i. An indictment for
capital murder is not fundamentally defective
for alleging murder in the course of aggravated
robbery, even though the statute specifies rob-
bery. Bonham v. State, 680 S.W. 2d 815, 820
(Tex. Crim. App. 1984).

j. The trial court did
not err in overruling a motion to quash where
the indictment alleged in a single count murder
in the course of burglary and murder in the
course of robbery, where these allegations
alleged multiple ways of committing the offense
of capital murder. Jernigan v. State, 661 S.W.
2d 936, 943 (Tex. Crim. App. 1983).

k. Assuming his
indictment was defective for not alleging the
manner and means of strangulation, the
appellant still failed to show reversible error
under Adams v. State, since he could not show
the requested information had a deleterious
effect on his ability to prepare a defense.
Appellant had access to his several confessions
in which he had admitted strangling the victim
with his hands, and to the medical examiner's
report which corroborated these confessions.
Chambers v. State, 866 S.W.2d 9, 17-18 (Tex.
Crim. App. 1993).

1. Appellant was
indicted for murder during the course of
burglary of a vehicle and robbery. On appeal he
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complained that committing murder during the
course of burglary of a vehicle is not capital
murder. The court found any error harmless,
since the jury properly convicted appellant of
murder during the course of robbery. “Under
these facts, that the trial court potentially erred
in failing to quash the indictment because it
contained an allegedly erroneous alternative
theory of the offense has no practical effect on
the outcome of the case. In providing appellant
with notice of the robbery theory under which
he was actually convicted, the indictment
fulfilled its function of providing appellant with
notice of the charges against him.” Lawton v.
State, 913 S.W. 2d 542, 551 (Tex. Crim. App.
1995).

m. An indictment is not
quashable for alleging that appellant
intentionally caused the death of the
complainant rather than alleging that he
intentionally murdered her. Williams v. State,
937 S.W. 2d 479, 484 (Tex. Crim. App. 1996).

D. Violation of Agreement Not To
Prosecute

1. The trial court has the
authority to quash an indictment based on the
state's violation of an enforceable agreement not
to prosecute. County v. State, 812 S.W.2d 303,
317 (Tex. Crim. App. 1989).
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E. Today's Frivolous Issue Is
Tomorrow's Reversible Error

1. Lawyers should not be
deterred from moving to quash indictments on
grounds that have been previously rejected on
appeal. For example, the decision by the
Supreme Court in Penry v. Lynaugh, 492 U.S.
302 (1989), proves that the Supreme Court has
a very different attitude about the
constitutionality of article 37.071 than did the
Texas Court of Criminal Appeals. Failure to
raise even a constitutional challenge today could
result in a finding of procedural default later.

VI. MOTION FOR CHANGE OF VENUE
A. Substance

1. Substantively, it seems virtu-
ally impossible for the trial court to err in refus-
ing to change venue.

The test to be applied in
determining whether a
venue motion should be
granted is whether out-
side influences
affecting the
community climate of
opinion as to a
defendant are inherently
suspect. Absent a
showing by the
defendant that there ex-
ists such prejudice in
the community that the
likelihood of obtaining
a fair trial by an impar-
tial jury is doubtful,
however, the discretion
of the trial court to deny
such a motion will not
be disturbed on appeal.

Within this context, the
question whether to
grant a defendant's
request for a change of
venue because of in-
flammatory or prej-
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udicial publicity is one
of constitutional
dimension. A change
of venue is the remedy
to jury prejudice
resulting from wide-
spread inflammatory
news coverage and is
available to assure an
accused a fair trial
when extensive news
coverage has raised
substantial doubts about
obtaining an impartial
jury. However, an
applicant seeking a
change of venue bears a
heavy burden to prove
the existence of such
prejudice in the
community that the
likelihood of obtaining
a fair and impartial trial
is doubtful. When one
seeks to have venue
changed on the ground
of adverse pretrial
publicity, he must
ordinarily demonstrate
an actual, identifiable
prejudice attributable to
that publicity on the
part of members of his

jury.

Moreover, simply
because a particular
criminal case or offense
is publicized in the
media does not give rise
to a prima facie claim
of prejudice so that a
defendant is entitled to
a change of venue. As
this Court has stated,
“Clearly, . . . [the]
standard does not
require that jurors be
totally ignorant of the
facts and issues.” Rath-
er, the publicity about
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the case must
be pervasive,
prejudicial and
inflammatory.

Beets v. State, 767 S.W. 2d 711, 742-43 (Tex.
Crim. App. 1987)(citations omitted).

2. “To prevail on a motion for
change of venue, a defendant must demonstrate
that publicity about the case is pervasive,
prejudicial, and inflammatory.” Dewberry v.
State, 4 S.W. 3d 735, 745 (Tex. Crim. App.
1999).

3. Forget about it. E.g.,
McGinn v. State, 961 S.W. 2d 161, 163-64 (Tex.
Crim. App. 1998); Bell v. State, 938 S.W. 2d 35,
45-46 (Tex. Crim. App. 1996); Moore v. State,
935 S.W. 2d 124, 129 (Tex. Crim. App. 1996);
Ransom v. State, 920 S.W. 2d 288, 299 (Tex.
Crim. App. 1996); Willingham v. State, 897
S.W.2d 351, 357-58 (Tex. Crim. App. 1995);
Penry v. State, 903 S.W. 2d 715, 727 (Tex.
Crim. App. 1995); Banda v. State, 890 S.W. 2d
42,53 (Tex. Crim. App. 1994); Powell v.
State, 898 S.W. 2d 821, 826 (Tex. Crim. App.
1994); Etheridge v. State, 903 SSW.2d 1, 6
(Tex. Crim. App. 1994); Teague v. State, 864
S.W. 2d 505, 509 (Tex. Crim. App. 1993);
Hathorn v. State, 848 S.W. 2d 101, 109 (Tex.
Crim. App. 1992); Narvaiz v. State, 840 S.W. 2d
415, 428 (Tex. Crim. App. 1992); Long v. State,
823 S.W.2d 259, 281 (Tex. Crim. App. 1991);
DeBlanc v. State, 799 S.W.2d 701, 704-705
(Tex. Crim. App. 1990); Faulder v. State, 745
S.W. 2d 327, 337-339 (Tex. Crim. App. 1987);
Phillips v. State, 701 S.W. 2d 875, 879-880
(Tex. Crim. App. 1985); Nethery v. State, 692
S.W. 2d 686, 694-95 (Tex. Crim. App. 1979);
Freeman v. State, 556 S.W. 2d 287, 296-97
(Tex. Crim. App. 1977).

4. The Texarkana court of
appeals reversed an unusually highly publicized
solicitation case, holding that the trial court
erred in not granting a change of venue. Harvey
v. State, 887 S.W. 2d 174, 177 (Tex. App.--
Texarkana 1994, no pet.).

5. The trial court may also
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change venue on its own motion. Brimage v.
State, 918 S.W. 2d 466, 508 (Tex. Crim. App.
1996).

6. It is permissible for the trial
court to reconsider a motion for change of venue
during voir dire. “A trial court may use the jury
selection process to gauge the tenor of the
community as a whole.” Dewberry v. State, 4
S.W. 3d 735, 745 (Tex. Crim. App. 1999).

B. Procedure

1. Procedurally, however, error
sometimes occurs with regard to motions for
change of venue.

a. Itis error to deny a
proper motion for change of venue without a
hearing. O'Brient v. State, 588 S.W. 2d 940,
941 (Tex. Crim. App. 1979). This hearing
should be held before the trial commences. A
hearing during a motion for new trial comes too
late. Henley v. State, 576 S.W. 2d 66, 73 (Tex.
Crim. App. 1978).

b. It is error to deny a
motion for change of venue which is uncontro-
verted by the state. Durrough v. State, 562 S'W.
2d 488, 489 (Tex. Crim. App. 1978); but see
Cooks v. State, 844 SW. 2d 697, 730 (Tex.
Crim. App. 1992)(defendant waives right to
change of venue as a matter of law by
participating in hearing on the merits of the
motion and allowing the state to put on
evidence, without objection, controverting
appellant's motion, at which time the issue
becomes one of fact); Bird v. State, 692 S.W.
2d 65, 68 (Tex. Crim. App. 1985)(defendant
waives his right to complain of uncontroverted
motion to change venue if he proceeds to a
hearing on that motion without objection).

2. The state joins issue by
filing controverting affidavits. It is not required
to put on testimony as well. Beets v. State, 767
S.W.2d 711, 743 (Tex. Crim. App. 1987).

3. Failure to comply with the
time limits for filing other pretrial motions, set
out in article 28.01, § 2, does not waive the
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defendant's right to a hearing on his motion for
change of venue. Faulder v. State, 745 S.W. 2d
327, 338 (Tex. Crim. App. 1987). Such a
hearing may be held after the jury is empaneled,
and before the defendant enters his plea to the
indictment. Foster v. State, 779 S.W. 2d 845,
854 (Tex. Crim. App. 1989).

VII. VOIR DIRE--WAINWRIGHT V.
WITT: EXCLUSION FOR CAUSE
BECAUSE OF VIEWS ON DEATH
PENALTY

A. Witt, Not Witherspoon, Is The
Law

1. In every venire there will be
several persons who are opposed to the death
penalty. Some will express their opposition
with total, unalterable conviction and unmistak-
able clarity. Some will frankly say that they do
not know just how strong their feelings are.
Others will vacillate, being against the death
penalty one minute and for it the next.
Generally, the defendant wants these people on
the jury, or, at least he wants the state to use a
valuable peremptory challenge to remove them.
The state generally wants them off, and wants to
use a challenge for cause rather than a
peremptory. Formerly, the test for such
venirepersons was stated in Witherspoon v.
Illinois, 391 U.S. 510 (1968). Under
Witherspoon, a venireperson could be excluded
for cause only when he made it unmistakably
clear he would automatically vote against
imposition of the death penalty, or when his
attitude would preclude him from making an
impartial determination of guilt or innocence.
This posed a difficult burden on the state.

2. Forget what you learned
about Witherspoon. In Wainwright v. Witt, 469
U.S. 412 (1985), the Supreme Court clarified
(that is, eviscerated) Witherspoon. Today, “the
proper standard for determining when a prospec-
tive juror may be excluded for cause because of
his or her views on capital punishment . . . is
whether the juror's views would ‘prevent or
substantially impair the performance of his
duties as a juror in accordance with his
instructions and his oath.”” Wainwright v. Witt,

469 U.S. at 424. See also Adams v. Texas, 448
U.S. 38 (1980).

3. Witt, not Witherspoon,
plainly governs in Texas today. E.g., Livingston
v. State, 739 S.W. 2d 311, 322 (Tex. Crim. App.
1987); Bell v. State, 724 S.W. 2d 780, 794
(Tex. Crim. App. 1986); Ex parte Russell, 720
S.W. 2d 477, 484 (Tex. Crim. App. 1986).

4. “[A]n appellant complaining
of an erroneously excluded juror must
demonstrate one of two things: (1) the trial
judge applied the wrong legal standard in
sustaining the challenge for cause, or (2) the
trial judge abused his discretion in applying the
correct legal standard. Broxton v. State, 909
S.W.2d 912, 916 (Tex. Crim. App. 1995). Witt,
of course, articulates the “correct” legal
standard. Id. at 917.

B. “Equivocating” And “Vacillating”
Venirepersons

1. An “equivocating” juror is
one who expresses uncertainty about being able
to participate impartially where the death
penalty is involved. A “vacillating”
venireperson is one who sometimes suggests
that he can answer the special issues based on
the evidence, and other times suggests he
cannot. Vuong v. State, 830 S.W. 2d 929, 944
(Tex. Crim. App. 1992).

C. Reversible Error Is Almost
Inconceivable

1. Witt has removed a valuable
weapon from the capital defendant's arsenal.
Reversible error was a real possibility under the
Witherspoon test. Now, at least where
vacillating or equivocating jurors are concerned,
appellate courts will reverse only for a “clear
abuse of discretion,” after considering the entire
voir dire, and giving due deference to the ruling
of the trial court. Ransom v. State, 789 S.W. 2d
572, 582 (Tex. Crim. App. 1989). See Gunter v.
State, 858 S.W. 2d 430, 443 (Tex. Crim. App.
1993)(trial court is in “unique position” to
decide whether venirepersons’s conflicting
views on capital punishment would prevent or



Capital Murder: Defense Overview

Chapter 29

substantially impair performance as juror).

2. The practical effect of the
new standard is to insulate the trial court from
reversible error in all but the most extraordinary
cases. For example, under Witherspoon, excusal
of a “vacillating”or an “equivocating”
venireperson might result in reversal on appeal,
because the record did not show a basis for the
challenge with “unmistakable clarity.” See
Hartfield v. State, 645 S.W. 2d 436, 439-441
(Tex. Crim. App. 1980). Under Witt, no error is
committed by excusing such a person. This is
clear from Nichols v. State, 754 S.W. 2d 185,
194-96 (Tex. Crim. App. 1988), in which the
venireperson was described as quintessentially
vacillating and equivocating:

Where presented with
such a juror elements
such as demeanor,
expression, emphasis
and tone of voice, all of
which escape the
purview of a cold
record, are important
factors in assessing the
message conveyed.
Because of this fact,
great deference is
accorded to the trial
court who is in the best
position to view the
juror and calibrate the
strength of her views.

Id. at 195.

3. Perillo v. State, 758 S'W. 2d
567, 577 (Tex. Crim. App. 1988), is another
excellent example how unassailable the ruling
of the trial court has become. There, the juror
was a “classic” vacillating juror, sometimes
seeming precisely the sort of venireperson who
could not be challenged under Adams, other
times seeming challengeable. The court of
criminal appeals acknowledged that there was
an adequate basis to support both the conclusion
that she was challengeable, as well as the
conclusion that she was not. In other words,
there was support for the trial court's decision to
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excuse, and no error was committed. Id. at 576-
77.

D. Trial Court's Ruling Is Not
Presumptively Correct In Texas

1. When a federal court is
reviewing juror bias on federal habeas corpus, it
must accord a presumption of correctness to the
state court’s findings. Witt, however, does not
require a state appellate court to accord this
presumption of correctness when reviewing trial
court rulings on jury bias. Greene v. Georgia,
519 U.S. 145, 146 (1996).

2. Although entitled to great
deference, the trial judge’s ruling is not
accorded a presumption of correctness on
appeal. Clark v. State, 717 S.W. 2d 910, 915
(Tex. Crim. App. 1986); accord Cordova v.
State, 733 S.W. 2d 175, 186 (Tex. Crim. App.
1987).

E. Post-Witt Reversals

1. A few cases suggest a
narrow possibility for succeeding on appeal
even after Witt. In Riley v. State, 889 S.W. 2d
290, 291 (Tex. Crim. App. 1994), venireperson
Brown frankly stated that she did not believe in
the death penalty, and agreed that she personally
could not participate in a proceeding that might
result in a death penalty. However, once the
special issue submission system was explained
to her, she said she could answer the issues
affirmatively if the evidence called for it,
despite her personal beliefs, and that she would
have to sacrifice her conscientious objections.
She testified unequivocally that her opposition
to the death penalty would not substantially
impair her ability to follow her oath and render
a true verdict. She was not a vacillating
venireperson. Id. at 297-98. A venireperson
who maintains unswervingly that his
reservations against the death penalty will not
prevent him from answering the special issues to
the best of his abilities in accordance with the
evidence, without conscious distortion, is
qualified. Venireperson Brown was not
disqualified simply because answering the
issues affirmatively would be difficult or would
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violate her religious or moral beliefs. /d. at 299.
The following principle from Hernandez v.
State, 757 S.W. 2d 744 (Tex. Crim. App. 1988),
is “resurrect[ed]:” “[A] juror may not be
excluded merely because there is difficulty in
resolving question of fact, even when that
difficulty is exacerbated by a sensitive
conscience. Only when there is a substantial
likelihood that he will balk at the task or falsify
an answer should he be judged unqualified.”
Riley v. State, 889 S.W.2d at 301. Here, Ms.
Brown did not balk at the prospect of taking the
oath, nor did she indicate she might falsify
answers to the special issues to protect her
conscience. Id. The court noted that, when Mr.
Riley was tried, the jury's function in a capital
case was “purely that of a factfinder.” The court
expressed no opinion of the jury”s role under
the post-Penry statute. Id. at 299 n.2. Under
the present statute, “it is arguable that
categorical opposition to the death penalty can
support a trial court's conclusion that a
venireman is ‘substantially impaired’ under
Wainwright v. Witt, supra, at least if that
opposition would cause the venireman
invariably to answer the special issue required
to be submitted by subsection (¢) in such a way
as to prevent imposition of the death penalty.”
Id. at 301 n.4.

2. In Ransom v. State, 920
S.W.2d 288 (Tex. Crim. App. 1994), the
venireperson initially stated his opposition to
the death penalty, and that he could not vote for
it. However, when he was specifically asked
whether he could follow the law and answer the
special issues, he made it clear that his personal
feelings would have no bearing. That is, “once
he took into account the proper role of the jury
in answering the special issues rather than
selecting the punishment, [the venireperson]
was unequivocal in stating that his views would
not effect his performance.” Accordingly, it
was error to grant the state's challenge for cause.
Id. at 293.

3. The trial court erred in
granting the state's challenge for cause against
venireperson Jones, following an “unusually
brief” voir dire, in which the prosecutor never
explained the sentencing procedure to her.
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Clark v. State, 929 S.W.2d 5, 7 (Tex. Crim.
App. 1996). Instead, the venireperson indicated
no more than a general religious based
opposition to capital punishment, stating her
preference to “let God take care of it.” Id. “It is
the burden of the challenging party to establish
the venireman he has challenged for cause will
be substantially impaired in his ability to follow
the law.” Demonstrating conscientious scruples
against the death penalty is not alone sufficient
to meet that burden. /d. at 8.

In order to meet that
burden, the State should
directly ask the question
of the venireman
whether his opposition
to the death penalty is
such as to cause him to
answer one of the
special issues in such a
way as to assure a life
sentence will be
imposed, irrespective of
what the evidence may
be. Once that question
1s asked, the trial court's
task is clear. If the
venireman steadfastly
maintains he will not
consciously distort his
answer to the special
issues, he has shown no
inability to follow the
law, and may not be
excused on State's
challenge for cause. A
venireman who
steadfastly maintains he
will consciously distort
his answers must be
excused on challenge
for cause. Under either
contingency, the trial
court has no real
discretion, for the
venireman has
unequivocally shown,
in the former, that he
can follow the law, and
in the latter, that he
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cannot. On the
other hand,
once the
question is
asked, the
venireman who
genuinely
equivocates or
vacillates in his
answer may be
excused for
cause or not,
depending on
demeanor,
intonation, or
expression.
Her the trial
court's
discretion
comes fully into
play. However
the trial court
exercises its
discretion under
these
circumstances,
it will be
upheld on
appeal.

Id. at 9(emphasis in original). Under the
circumstances in this case, the trial court could
not have rationally concluded that the state
discharged its burden to show the venireperson
was unable to follow the statutory scheme,
notwithstanding her preference to let God take
care of it. /d.

4. Staley v. State, 887 S.W.2d
885 (Tex. Crim. App. 1994), is interesting.
There, the venireperson was arguably not chal-
lengeable, because she said she would not auto
matically answer the special issues ‘no’ merely
to prevent the death penalty. That is, although
she was opposed to the death penalty, she may
have been able to follow the law. In this case,
though, the trial court questioned the
venireperson on the fourth special issue--the
appropriateness of the death penalty-- and
concluded that her moral belief that death was
not appropriate would impair her service under
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Witt. The court of criminal appeals agreed. Id.
at 894. See Colella v. State, 915 S.W. 2d 834,
842 (Tex. Crim. App. 1995), Broxton v. State,
909 S.W. 2d 912, 917 (Tex. Crim. App. 1995);
but cf. Clark v. State, 929 S'W. 2d 5, 9-10 (Tex.
Crim. App. 1996)(reversal required even though
Penry-type instruction was given, where the
state did not establish that less-than-categorical
opposition to the death penalty was substantial
enough to cause venireperson to answer the
Penry special issue to foreclose the death
penalty under any circumstances).

5. In Howard v. State, 941 S.W.
2d 102 (Tex. Crim. App. 1996), venireperson
Durling said she could never answer the first
special issue affirmatively without evidence that
the accused had committed a prior murder. She
was not asked, however, whether she would
refuse to answer “yes” absent a prior murder
even if other evidence were sufficient to
convince her beyond a reasonable doubt that
appellant would commit future acts of violence
constituting a continuing threat to society.
“Thus the record does not disclose whether or
not Durling’s assertion was merely a prediction
that without evidence of a prior murder she
would not likely be convinced of future
dangerousness beyond a reasonable doubt, or a
categorical refusal to answer ‘yes’ even if other
evidence could convince here of appellant’s
future dangerousness to that level of confidence.
Only in the later event has she shown herself
susceptible to a challenge for cause.” Id. at 127.
The state failed to carry its burden here to show
that her refusal was predicated upon something
other than her understanding of proof beyond a
reasonable doubt. /d. Mere disagreement with
the criteria for death eligibility, without also
showing an inability to follow the law, does not
suffice to establish a challenge for cause. /d. at
128. “A venireman who requires evidence of a
prior murder has not demonstrated an inability
to abide by the law if his requirement is
predicated upon his personal threshold of
reasonable doubt. The State must show more,
viz: that the venireman’s insistence on evidence
of a prior murder will prevent him from honestly
answering the special issue regardless of
whether he was otherwise convinced beyond a
reasonable doubt of future dangerousness,
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before it can be said it has met its burden to
demonstrate the venireman cannot follow the
law.” Id. at 129.

F. Willingness To Set Aside Beliefs

1. “It is important to remember
that not all who oppose the death penalty are
subject to removal for cause in capital cases;
those who firmly believe that the death penalty
is unjust may nevertheless serve as jurors in
capital cases so long as they state clearly that
they are willing to temporarily set aside their
own beliefs in deference to the rule of law.”
Lockhart v. McCree, 476 U.S. 162, 176 (1986);
Ellis v. State, 726 S.W. 2d 39, 44 (Tex. Crim.
App. 1986); Granviel v. State, 723 S.W. 2d
141, 150 (Tex. Crim. App. 1986).

G. The Contemporaneous Objection
Rule

1. Should Witt error somehow
arise, a contemporaneous objection will be
necessary to preserve error in any case tried
after Adams v. Texas. Failure to make a timely
and proper objection will waive any error on
appeal. Purtell v. State, 761 S.W. 2d 360, 365
(Tex. Crim. App. 1988). Such objection must
inform the trial judge of the basis of the
objection and afford him an opportunity to rule
on it. And, it must afford opposing counsel an
opportunity to remove any objection to the
matter. /d. at 365-66.

2. In Purtell, initially counsel
properly informed the court it was resisting the
state’s challenge under Witt, by urging that the
venireperson “stated sufficiently that she can
follow the law as given to her by the Court.”
Both parties were then permitted to question
further, and eventually, counsel for the
defendant elicited an unfavorable answer, and
thereafter he said he had nothing further. This
response “created the distinct impression that he
was abandoning his opposition . ...” Because
he “failed to object in a manner which would
have informed the trial judge that appellant was
opposed to the State’s motion,” the error was
not preserved on appeal. Id. at 366-67.
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3. What constitutes a sufficient
objection will depend on its context. In Miller
v. State, 741 S.W. 2d 382, 387 (Tex. Crim. App.
1987), the very general “note our exception”
was sufficient because, in context, defendant's
objection was obvious to the judge and prosecu-
tor. Accord Carter v. State, 717 S.W. 2d 60, 76
(Tex. Crim. App. 1986); Ex parte Bravo, 702
S.W. 2d 189, 193 (Tex. Crim. App. 1982)(“note
our exception” sufficient when there is “no
suggestion in the record that the parties did not
know the basis and nature of . . . objection™);
see also Mann v. State, 718 S.W. 2d 741, 746-47
(Tex. Crim. App. 1986)(objection that excusals
violate Witherspoon and Adams is sufficient,
without need to state “why” that rule was violat-
ed); Green v. State, 682 S.W. 2d 271, 275 (Tex.
Crim. App. 1984)(objections “on the basis of
the unconstitutionality of the statute,” although
not models of clarity, are sufficient).

4. To be timely, the trial
objection must be made before the objectionable
venireperson is dismissed and prior to the
questioning of the next venireperson. It is not
necessary that the objection be made before the
court sustains the state’s challenge for cause.
Barefield v. State, 784 S.W.2d 38, 41 (Tex.
Crim. App. 1989).

5. “[A]s long as the voir dire
record reflects that an objection was lodged
either during the voir dire and/or at the time of
the trial court's ruling, and that the objection
was not abandoned, an appellant will be able to
raise on appeal objections to the granting of
challenges for cause.” Zimmerman v. State, 860
S.W. 2d 89, 95 (Tex. Crim. App. 1993), vacated
on other grounds, 510 U.S. 938 (1993).

6. The objection on appeal
must comport with that at trial, or error is not
preserved. Harris v. State, 790 S.W. 2d 568,
580 (Tex. Crim. App. 1989).

7. For cases tried before
Adams, failure to make a contemporaneous
objection may be forgiven. See Cuevas v. State,
641 S.W. 2d 558, 563 (Tex. Crim. App.
1982)(defect of constitutional magnitude not
established at time of trial); see also Ex parte



Capital Murder: Defense Overview

Chapter 29

Williams, 748 S.W. 2d 461, 463 n.3 (Tex. Crim.
App. 1988); Ex parte Bravo, 702 S.W. 2d 189,
193 (Tex. Crim. App. 1982).

8. Granting the defendant an
extra peremptory challenge would not ordinarily
cure Witt-type error. Where defense counsel
specifically requests an extra peremptory,
suggesting that this will remedy Witt error,
however, and where the trial court grants the
request, Witt error is waived. Counsel received
all the relief requested. Stewart v. State, 686
S.W.2d 118, 120-21 (Tex. Crim. App. 1984).

H. Witt Error Is Not Harmless

1. The improper exclusion of a
single venireperson under Witt is reversible
error and not subject to the harmless error rule.
See Gray v. Mississippi, 481 U.S. 648, 666
(1987); Ex parte Williams, 748 S.W. 2d 461,
464 (Tex. Crim. App. 1988).

I. Commutation

1. There are several cases in
which the court of criminal appeals initially
reversed a death sentence for Witt-type error,
and, after reversal, the Governor commuted the
defendant's sentence to life imprisonment.
According to a majority of the court,
commutation renders Witt error harmless, which
requires that the court grant the state's motion
for rehearing and withdraw its earlier reversal.
E.g., Graham v. State, 643 S.W. 2d 920, 925
(Tex. Crim. App. 1983); see also Ex parte May,
717 S.W. 2d 84, 85-86 (Tex. Crim. App. 1986);
Adams v. State, 624 S.W. 2d 568, 569 (Tex.
Crim. App. 1981). Judge Clinton strongly
disagrees with this practice. Adams v. State,
624 S.W. 2d at 569-73 (Clinton, J., dissenting).

J. Collateral Attack

1. A claim of constitutional
violation, under Witherspoon/Adams (and now,
presumably, Witt), can be raised for the first
time by writ of habeas corpus, even though it
was not raised on direct appeal. Ex parte Bravo,
702 S.W. 2d 189, 193 (Tex. Crim. App. 1982);
but cf., Ex parte Banks, 769 S.W. 2d 539, 541
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(Tex. Crim. App. 1989)(defendant may not
complain for the first time by writ that a juror
was excused in violation of a procedural
statute).

2. An allegation of error under
the state constitution, which is subject to a
harmless error analysis, is “not cognizable in a
post conviction writ of habeas corpus brought
pursuant to Article 11.07 . ...” Ex parte
Dutchover, 779 S.W.2d 76, 77 (Tex. Crim. App.
1989).

K. No Batson/Witherspoon Synthesis

1. In Hernandez v. State, 819
S.W.2d 806, 818 (Tex. Crim. App. 1991), the
court rejected appellant's attempt to synthesize
Witherspoon and Batson. Thus, the prosecution
is not barred by the Sixth Amendment from
using its peremptories to challenge persons
opposed to the