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Therefore, notwithstanding the fact that
Rose’s 1993 will was found to be a forgery,
such finding does not negate the fact that
the will was initially admitted to probate.
Section 93 specifically applies to those situations ‘‘after a will has been admitted to
probate.’’ No one claims that the 1993 will
was not admitted to probate. Nor is there
evidence that the order admitting the will
to probate was set aside. Given the clear
language of the statute, we have no choice
but to hold that section 93 applies to the
instant circumstances. See Klein, 705
S.W.2d at 410.
The record reflects that the 1993 will
was ordered probated on March 24, 1997.
Under section 93, the two-year limitations
period ran out on March 24, 1999. Stovall
did not file her alternative application of
the 1989 will until May 3, 2000. Therefore, her application was facially barred by
the two-year statute of limitations under
section 93. See Klein, 705 S.W.2d at 408.
We hold that the probate court did not err
in granting summary judgment on limitations as encompassed under section 93.
CONCLUSION
[8] We hold that section 93 of the Texas Probate Code applies to those situations
where a party attempts to probate an earlier will after a later will has been admitted to probate. Stovall is barred as a
matter of law from filing her alternative
application to probate the 1989 and 1986
wills by section 93 of the Texas Probate
Code. Because the judgment is affirmed on
this grounds, we need not reach Stovall’s
other issues. The judgment of the probate
court is affirmed.
Concurring opinion by: PAUL W.
GREEN, Justice.
Concurring opinion by: PAUL W.
GREEN, Justice.
The majority affirms the judgment of
the trial court on limitations grounds. I
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concur in the result, but would affirm instead on the basis that the underlying 1999
judgment, declaring the 1993 will a forgery
and that Martin Rose, Jr. died intestate, is
res judicata of Stovall’s claim. That judgment incorporated jury findings that the
1986 and 1989 wills had been revoked, and
the judgment has not been revoked, and
the judgment has not been appealed or
otherwise set aside.
A probate proceeding is an action in
rem and is binding on the world. Mooney
v. Harlin, 622 S.W.2d 83, 85 (Tex.1981).
And insofar as the world is concerned,
Martin Rose, Jr. died intestate. Without
setting aside the 1999 judgment, Stovall’s
claim is barred.
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Defendant was convicted in the 227th
Judicial District Court, Bexar County,
Philip A. Kazen, J., of indecency with a
child. Defendant appealed. The Court of
Appeals, Phil Hardberger, C.J., held, as a
matter of first impression, that: (1) false
impression rule extended to defendant; (2)
trial court improperly limited the scope of
defendant’s right to cross-examination of
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witnesses by refusing to allow defendant to
cross-examine victim and victim’s mother
about sexual assault of victim’s sister; and
(3) court’s failure to permit defendant to
cross-examine victim and victim’s mother
was not harmless error.
Reversed and remanded.
Paul W. Green, J., filed dissenting
opinion.
1. Witnesses O268(1)
‘‘False impression rule’’ permitting
state to cross-examine a defendant or a
defense witness who creates a false impression regarding a particular subject on
direct examination, extended to defendant,
permitting defendant to cross-examine
state’s witness if witness created a possible
false impression on direct about reason for
victim’s changed behavior, at trial for indecency with a child.
See publication Words and Phrases
for other judicial constructions and
definitions.

2. Witnesses O406
Where a false picture is presented by
the defense, the prosecution may impeach
the defense witnesses’ testimony by introduction of extraneous offenses.
3. Criminal Law O683(1)
In sexual abuse cases where the defendant has stated during direct examination that he has never molested anyone
else, the state is allowed to bring in rebuttal testimony of the defendant’s extraneous
sexual offenses, including sexual abuse of
other children besides the victim.
4. Witnesses O330(1)
Cross-examination of witnesses elicits
facts that give the jury certain factors,
such as attitude, motive, and interest, that
tend to affect the witness’s credibility, and
show his testimony at criminal trial was
biased or untrue.

5. Criminal Law O662.7
Although the rights of a criminal defendant to confrontation and cross-examination of witnesses are constitutionally
protected, these rights are not absolute.
U.S.C.A. Const.Amend. 6.
6. Witnesses O267
The trial court has great latitude to
impose reasonable limits on a defendant’s
right to cross-examination based upon concerns about, among other things, harassment, prejudice, confusion of issues, and
the witness’s safety. U.S.C.A. Const.
Amend. 6.
7. Criminal Law O662.1
The confrontation clause of the Constitution should be liberally construed to
give appropriate constitutional protection
to the defendant. U.S.C.A. Const.Amend.
6.
8. Witnesses O330(1)
Defendant’s right to cross-examination of a witness includes the right to
impeach the witness with relevant evidence that might reflect bias, interest,
prejudice, inconsistent statements, traits of
character affecting credibility, or evidence
that might go to any impairment or disability affecting the witness’s credibility.
U.S.C.A. Const.Amend.6.
9. Witnesses O372(1)
Any question asked of a witness on
cross-examination by defendant, which
might have a tendency to show the witness’s credibility, is always a proper question. U.S.C.A. Const.Amend. 6.
10. Witnesses O268(1)
The proper scope of cross-examination
by defendant includes all facts and circumstances that when tested by human experience, tend to show that a witness may
shade his testimony for the purpose of
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helping to establish only one side of the
cause. U.S.C.A. Const.Amend. 6.
11. Witnesses O330(1)
Trial court improperly limited the
scope of defendant’s right to cross-examine
witnesses by refusing to allow defendant to
cross-examine victim and victim’s mother
about sexual assault of victim’s sister by
her cousin that occurred while victim was
present and babysitting sister and during
the same time frame as victim’s changed
behavior, in order to correct a possible
false impression at trial for indecency with
a child, where state used victim’s behavior
on direct examination to bolster victim’s
credibility and to show that defendant had
engaged in the alleged abuse. U.S.C.A.
Const.Amend. 6.
12. Witnesses O330(1)
On cross-examination, a trial judge
should always allow the defendant great
latitude to show any relevant fact that
might tend to affect the witness’s credibility. U.S.C.A. Const.Amend. 6.
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15. Criminal Law O1170.5(5)
The appellate court must review the
trial court’s error of improperly limiting
defendant’s right to cross-examination in
consideration of the following five factors:
(1) the importance of the witness’s testimony; (2) whether the testimony was cumulative; (3) the presence or absence of evidence corroborating or contradicting the
testimony of the witness on material
points; (4) the extent of cross-examination
otherwise permitted; and (5) the overall
strength of the prosecution’s case.
U.S.C.A. Const.Amend. 6.
16. Criminal Law O1170.5(1)
Trial court’s failure to permit defendant to cross-examine victim and victim’s
mother about sexual assault of victim’s
sister by her cousin that occurred while
victim was babysitting sister and during
the same time frame as victim’s changed
behavior, in order to correct a possible
false impression on direct examination that
the only explanation for victim’s changed
behavior was abuse by defendant, was not
harmless error at trial for indecency with a
child. U.S.C.A. Const.Amend. 6.

13. Criminal Law O1168(2)
Any error that improperly limits the
defendant’s right to confrontation, including the constitutional right to cross-examination, is subject to a harmless error
analysis; in performing a harmless error
analysis, the reviewing court must review
the entire record and apply a three-prong
test. U.S.C.A. Const.Amend. 6.
14. Criminal Law O1170.5(5)
Under the first prong of harmless error analysis for improper limitation of defendant’s right to cross-examination of witnesses, the reviewing court must assume
that the damaging potential of the crossexamination was fully realized. U.S.C.A.
Const.Amend. 6.

Mark Stevens, Attorney At Law, San
Antonio, for Appellant.
Enrico B. Valdez, Asst. Crim. Dist.
Atty., San Antonio, for Appellee.
Sitting: PHIL HARDBERGER, Chief
Justice, CATHERINE STONE, Justice,
PAUL W. GREEN, Justice.
OPINION
Opinion by PHIL HARDBERGER,
Chief Justice.
This case, involving indecency with a
child, raises an issue of cross-examination.
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The case revolves around the testimony of
the child, who stated the indecency occurred, and the defendant, who denied it.
The State presented evidence that the victim had certain behavioral problems since
the event and argued that the problems
substantiated that the indecency had occurred. The defendant attempted to
cross-examine the victim about another
traumatic event he had experienced: the
sexual assault of his younger sister by his
cousin. This event occurred during the
same time period. The cross-examination
was not allowed, and thus, this appeal.
BACKGROUND
The defendant, Joseph Saglimbeni, was
a piano teacher in San Antonio. The complainant, N.B., 13, was one of his students.
Viewing the facts most favorable to the
jury verdict, the following transpired. Saglimbeni taught N.B. the piano over a fiveyear period, 1992–1997. Nothing more unusual than the attempted mastering of the
delicacies of the piano occurred until the
spring of l997. Then the massages started. Over the course of the next several
months, Saglimbeni and N.B. began laying
on the floor and massaging each others’
thigh areas.
Eventually, Saglimbeni
would place N.B.’s hand on his genitals
over his clothing, and N.B. would feel Saglimbeni’s genitals under his hand. N.B.
testified that this occurred at least ten
times between January or February 1997
and October 1997, when he took his last
piano lesson. N.B. did not tell anyone of
the abuse until almost two years later, in
June 1999, when he told his mother. Four
months later, in October, the abuse was
reported to the police.
Saglimbeni was charged with indecency
with a child. He pleaded not guilty to the
charge, and testified on his own behalf.
The jury did not believe him. They found
him guilty and recommended he serve

eight years probation and pay a $5,000
fine. The trial court placed Saglimbeni on
ten years community supervision.
FALSE IMPRESSION

AND

CROSS–EXAMINATION

In his first two issues, Saglimbeni argues that N.B. and his mother created a
false impression during direct examination
that Saglimbeni was solely responsible for
N.B.’s problems following the offense. Saglimbeni contends that this entitled him to
cross-examine N.B. and his mother about
the sexual assault of N.B.’s sister. The
State asserts that N.B. and his mother did
not create a false impression that entitled
the defense to cross-examine them. Even
if N.B. and his mother created a false
impression, the State argues that the trial
court properly limited the cross-examination, or that any error was harmless.
1.

Facts

The State filed a motion in limine seeking to prohibit Saglimbeni from questioning N.B. regarding an incident that occurred in the summer of 1997 in which his
cousin sexually molested N.B.’s eight-yearold sister while he and his cousin were
babysitting her. Although N.B. did not
know at the time that his cousin had
abused his sister, he was told about the
incident a few months later. At a pre-trial
hearing, Saglimbeni’s counsel agreed not
to question anyone about the incident without first approaching the bench.
In its opening statement, the State proffered a theory that N.B. was a well-adjusted boy who made excellent grades until his
eighth and ninth grade year, when his
personality changed dramatically. At this
point, N.B. became depressed, angry, and
his grades declined. The State attributed
this change solely to Saglimbeni’s abuse of
N.B. The State told the jury the following:
You’re also going to learn that not
only did [N.B.] suffer some sexual
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abuse at the hands of the defendant,
but you’re going to learn how that
affected him. He went from being a
straight A student, making anywhere—I think the lowest grade in
the first couple years was a 94, to
making forties, fifties, and sixties.
You’re going to learn that he got depressed; that he was angry after he
had been abused, and you’re going to
hear from the parents that saw these
changes in [N.B]. They didn’t know
exactly what was happening, but they
knew something was terribly wrong.
And about two years after the last
time the defendant abused [N.B.], he
said something. He kept it in for a
while, as best he could, and then one
day in the summer of 1999, he was in
the car with his mother. His mother
is asking him, ‘‘[N.B.], what is wrong?
Your grades are dropping. You’re depressed. You stay in your room.
You’re not yourself. What is wrong
with you?’’ Finally, [N.B.] tells what’s
wrong with him.
On direct examination, N.B. corroborated this theory by testifying that after the
abuse happened, he became depressed and
his grades began to drop in eighth grade
and continued dropping through his ninth
grade year. N.B. had a confrontation with
his father in which N.B. broke down. A
few days after the incident with his father,
N.B. attempted suicide by ingesting 30 to
40 Tylenol pills. After direct examination,
Saglimbeni argued that he should be allowed to cross-examine N.B. regarding his
sister’s abuse because N.B. testified that
his problems were solely attributable to
Saglimbeni. The court refused. During
cross-examination, N.B. testified that the
reason his grades dropped was because of
Saglimbeni’s abuse. N.B. further stated
that Saglimbeni’s abuse was the reason he

Tex.

433

had the misguided rage toward his parents
and siblings.
N.B.’s mother testified similarly. She
said that N.B. was an excellent student
and had a good relationship with the family until the eighth grade. At that time, he
became depressed and his grades began
declining. He then attempted suicide.
During cross-examination, N.B.’s mother
testified that her husband and she both
had a history of suffering from depression.
N.B.’s mother also stated that initially she
thought her son’s depression was biochemical until he told her about Saglimbeni’s
abuse. After his outcry, she felt the abuse
‘‘explained [N.B.’s] behavior.’’ She stated,
‘‘[b]ut you know what, after this man decided to put his hands on my son’s pants,
my son had a problem with that. It affected his psyche.’’
During the bill of exceptions, outside the
presence of the jury, the defense questioned N.B. regarding his cousin’s sexual
abuse of N.B.’s sister. He stated that he
was shocked by the incident and felt somewhat responsible for not being ‘‘more
aware of what was going on.’’ However,
when responding to the question of whether this was one of the events that had
made him angry over the past few years,
N.B. stated ‘‘[i]f it attributes anything, it’s
very, very, small.’’ N.B. also stated that
the incident contributed ‘‘a bit,’’ but ‘‘not a
lot’’ to his depression and his declining
grades.
Saglimbeni argued that the sexual abuse
incident could be a different cause for
N.B.’s problems; therefore, the cross-examination was relevant in challenging the
credibility of N.B. and his mother as witnesses. The court refused to allow the
testimony.
2.

False Impression

[1–3] In most false impression cases,
the general rule is that ‘‘[w]here a false
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picture is presented by the defense, the
prosecution may impeach the defense witnesses’ testimony by introduction of extraneous offenses.’’ Creekmore v. State, 860
S.W.2d 880, 892 (Tex.App.-San Antonio
1993, pet. ref’d) (en banc). In sexual
abuse cases where the defendant has stated during direct examination that he has
never molested anyone else, the State is
allowed to bring in rebuttal testimony of
the defendant’s extraneous sexual offenses,
including sexual abuse of other children
besides the victim. See id. at 893; Patton
v. State, 717 S.W.2d 772, 777 (Tex.App.Fort Worth 1986, pet. granted), vacated on
other grounds, 761 S.W.2d 1 (Tex.Crim.
App.1988). This case, however, presents
an issue of first impression. No Texas
cases address the issue of whether a defendant may cross-examine a State’s witness who has left a false impression regarding a particular subject. There are,
however, several cases in which the State
was allowed to cross-examine a defense
witness after that witness left the false
impression about a particular subject.
In Wheeler v. State, the court held that
the State was allowed to cross-examine a
defense witness to correct the false impression that her testimony gave the jury
regarding the appellant’s risk of abuse. 67
S.W.3d 879, 885 (Tex.Crim.App.2002) (en
banc). The court reasoned that ‘‘[w]hen a
witness presents a picture that the defendant is not the type of person to commit
the charged offense, the prosecution may
impeach that witness’[s] testimony by
cross-examining the witness concerning
similar extraneous offenses.’’ Id. The
court reasoned that ‘‘[b]y raising the defensive theory that appellant posed no risk
of abuse, appellant TTT opened the door
for the State to cross-examine her regarding an extraneous offense if the extraneous
offense would tend to correct the false
impression left by the witness’[s] direct
examination testimony.’’ Id. (emphasis

added). Similarly in Wright v. State, the
Court of Criminal Appeals held that where
the defendant’s mother ‘‘made a factually
incorrect statement on direct examination,’’ the State was allowed to impeach
her with evidence to question her credibility and abrogate the false impression she
gave about her son. 591 S.W.2d 458, 460
(Tex.Crim.App.1979); see Sherman v.
State, 20 S.W.3d 96, 101 (Tex.App.-Texarkana 2000, no pet.) (stating that ‘‘[w]hen a
witness leaves a false impression concerning a matter relating to his or her credibility, the opposing party is allowed to correct that false impression’’). There is no
reason the false impression rule should not
work both ways. If the State is permitted
to cross-examine a defendant or a defense
witness who creates a false impression, the
defendant should be permitted to crossexamine a State’s witness who creates a
false impression.
3.

Cross–Examination

[4] The Sixth Amendment of the United States Constitution provides that a
criminal defendant has the right ‘‘to be
confronted with the witnesses against
him.’’ U.S. CONST., amend VI; Pointer v.
Texas, 380 U.S. 400, 403, 85 S.Ct. 1065, 13
L.Ed.2d 923 (1965). This right includes
the right to cross-examine and is extended
to the states by the Fourteenth Amendment. Pointer, 380 U.S. at 406, 85 S.Ct.
1065; Carroll v. State, 916 S.W.2d 494, 497
(Tex.Crim.App.1996).
Cross-examination
elicits facts that give the jury certain factors, such as attitude, motive, and interest,
that tend to affect the witness’s credibility,
and show his testimony was biased or untrue. Carroll, 916 S.W.2d at 497; Koehler
v. State, 679 S.W.2d 6, 9 (Tex.Crim.App.
1984) (en banc); see also Alford v. United
States, 282 U.S. 687, 691–92, 51 S.Ct. 218,
75 L.Ed. 624 (1931).
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[5–10] Although the rights to confrontation and cross-examination are constitutionally protected, these rights are not absolute. Huff v. State, 897 S.W.2d 829, 839
(Tex.App.-Dallas 1995, pet. ref’d). The trial court has great latitude ‘‘to impose reasonable limits on cross-examination based
upon concerns about, among other things,
harassment, prejudice, confusion of issues,
and the witness’s safety.’’ Virts v. State,
739 S.W.2d 25, 28 (Tex.Crim.App.1987).
However, the Sixth Amendment should be
liberally construed to give appropriate
constitutional protection to the defendant.
Chew v. State, 804 S.W.2d 633, 635 (Tex.
App.-San Antonio 1991, pet. ref’d). The
right to cross-examination includes ‘‘the
right to impeach the witness with relevant
evidence that might reflect bias, interest,
prejudice, inconsistent statements, traits
of character affecting credibility, or evidence that might go to any impairment or
disability affecting the witness’s credibility.’’ Virts, 739 S.W.2d at 29. ‘‘[A]ny
question asked of a witness on cross-examination, which might have a tendency to
show the witness’[s] credibility, is always a
proper question.’’ Koehler, 679 S.W.2d at
9. Accordingly, the proper scope of crossexamination includes ‘‘all facts and circumstances that when tested by human experience, tend to show that a witness may
shade his testimony for the purpose of
helping to establish only one side of the
cause.’’ Sherman, 20 S.W.3d at 100; Carroll, 916 S.W.2d at 497–98; Alexander v.
State, 949 S.W.2d 772, 774–75 (Tex.App.Dallas 1997, pet ref’d).
4.

Application

[11] The State’s theory was that N.B.’s
problems of depression, suicidal attempts,
and declining grades were a direct result
of Saglimbeni’s abuse. This theory was
used from opening statement until the end
of the trial. See Powell v. State, 63 S.W.3d
435, 440 (Tex.Crim.App.2001) (concluding
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that a defendant may open the door to
cross-examination in opening arguments as
well as direct examination). N.B.’s problems were used to bolster his credibility, to
show that Saglimbeni engaged in the
abuse. Both N.B. and his mother so stated. However, the sexual assault of N.B.’s
sister provided another reason that could
have caused or contributed to N.B.’s behavior. He was present at the time of the
abuse and responsible for her care. It
happened during the same time frame.
Saglimbeni had the right to cross-examine
N.B. and his mother about whatever else
might explain his changed behavior.
[12] The trial court may reasonably
limit cross-examination, but Virts teaches
us that a ‘‘trial judge should always allow
the defendant great latitude to show any
relevant fact that might tend to affect the
witness’s credibility.’’ Virts, 739 S.W.2d at
29 (Tex.Crim.App.1987). The fact that
N.B. experienced another traumatic incident during the same time frame that
could have caused his behavioral problems
goes directly to the State’s theory. We
hold the trial court improperly limited the
scope of Saglimbeni’s Sixth Amendment
right to cross-examination by not allowing
cross-examination of N.B. and his mother
to correct a possible false impression. The
next question is whether such constitutional error was harmful.
5.

Harmless Error

[13–16] Any error that improperly limits the right to confrontation, including the
constitutional right to cross-examination, is
subject to a harmless error analysis. Mallory v. State, 752 S.W.2d 566, 569 (Tex.
Crim.App.1988); Delaware v. Van Arsdall,
475 U.S. 673, 684, 106 S.Ct. 1431, 89
L.Ed.2d 674 (1986). In performing a
harmless error analysis, the reviewing
court must review the entire record and
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apply a three-prong test. Young v. State,
891 S.W.2d 945, 948 (Tex.Crim.App.1994);
Shelby v. State, 819 S.W.2d 544, 547 (Tex.
Crim.App.1991); Alexander, 949 S.W.2d at
775. Under the first prong, the reviewing
court must ‘‘assum[e] that the damaging
potential of the cross-examination [was]
fully realized.’’ Delaware, 475 U.S. at 684,
106 S.Ct. 1431; Shelby 819 S.W.2d at 547
(Tex.Crim.App.1991). The court must review the error in consideration of the following five factors: (1) the importance of
the witness’s testimony; (2) whether the
testimony was cumulative; (3) the presence or absence of evidence corroborating
or contradicting the testimony of the witness on material points; (4) the extent of
cross-examination otherwise permitted;
and (5) the overall strength of the prosecution’s case. Id. Finally, keeping the first
two prongs in mind, the reviewing court
must reverse a ‘‘conviction or punishment
unless the court determines beyond a reasonable doubt that the error did not contribute to the conviction or punishment.’’
TEX.R.APP. P. 44.2(a); see id.
There are several cases in which reversible error has been found based on the
trial court’s denial of a defendant’s right to
cross-examination. In Virts v. State, the
court found that the cross-examination
should have been allowed ‘‘because it
might have aided the jury in deciding
whether to believe’’ the witness. 739
S.W.2d 25, 30 (Tex.Crim.App.1987). In
Shelby v. State, the court held that the
trial court committed reversible error by
precluding the defense from cross-examining the complainant’s mother regarding
her pending civil lawsuit against the apartment complex where her daughter was
sexually abused. 819 S.W.2d 544, 545, 551
(Tex.Crim.App.1991). The State sought to
cross-examine the complainant’s mother to
attack her credibility as a witness by showing a possible bias and motive. Id. at 545.
After applying the harmless error test, the

court concluded that it could not determine
‘‘beyond a reasonable doubt that the denial
of the appellant’s fundamental right to
cross-examination guaranteed by the Confrontation Clause of the Sixth Amendment
was harmless.’’ Id. at 551.
The State’s case hinged on the jury believing N.B.’s testimony. Either N.B. was
telling the truth or Saglimbeni was. See
Wheeler, 67 S.W.3d at 888 (noting most
sexual abuse cases hinge on credibility because the trial is generally a swearing
match between the complainant and the
defendant). The State sought to convince
the jury that N.B. must have been abused
because there was no other explanation for
his changed behavior. N.B. and his mother testified that the abuse was the sole
explanation for N.B.’s problems. Although N.B. and his mother were questioned regarding some other reasons for
his behavior, the sexual abuse of N.B.’s
sister was not cumulative of any other
reasons. Had the jury been allowed to
weigh this other traumatic event that occurred during the same time frame, they
could have questioned the cause of N.B.’s
problems.
The outcry was made almost two years
after the incident. Credibility was important given the conflicting testimony of
N.B. and Saglimbeni. We cannot determine beyond a reasonable doubt that the
error did not contribute to Saglimbeni’s
conviction or punishment.
CONCLUSION
We reverse the judgment of the trial
court and remand the case to the trial
court for further proceedings consistent
with our opinion. We do not address the
other issues raised by Saglimbeni because
they are not necessary to the final disposition of this appeal. TEX.R.APP. P. 47.1.
Dissenting opinion by PAUL W.
GREEN, Justice.
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PAUL W. GREEN, Justice, dissenting.
I respectfully dissent because I believe
the trial judge acted within its discretion
in limiting Saglimbeni’s questioning of
N.B. and his mother regarding a previous,
unrelated, sexual assault on N.B.’s sister
by a cousin.
The proof of N.B.’s assault, according to
the State, was the evidence of his declining
social behavior after the time of his alleged
assault by Saglimbeni. Saglimbeni wanted
to show, instead, that N.B.’s behavior
could be explained by the fact that he was
negatively affected by the incident involving his sister. In the bill of exception,
however, N.B. testified that if the assault
on his sister affected him, it’s effect was
only ‘‘very, very, small.’’ If there was
error, it was harmless.
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Court of Appeals of Texas,
Texarkana.
Submitted Oct. 30, 2002.
Decided Jan. 9, 2003.
Discretionary Review Refused
June 11, 2003.
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sion and sentenced defendant to 10 years’
imprisonment. Defendant appealed. The
Court of Appeals, Morriss, C.J., held that:
(1) trial court’s comments showed adequate consideration of option of postponing
decision as to revocation; (2) trial counsel’s
offering into evidence of three letters to
her from defendant was not ineffective assistance; (3) counsel was not ineffective by
offering at revocation stage, as opposed to
punishment stage, testimony that defendant needed psychiatric assistance, had not
physically assaulted anyone, and had
peaceful history as high school student;
and (4) testimony by defendant’s expert
psychologist did not establish need for
competency hearing.
Affirmed.
Grant, J., retired, sitting by assignment, filed a dissenting opinion.
1. Constitutional Law O270(5)
Due process requires that specificity
and adequate notice of the conditions of
community supervision be provided to a
defendant. U.S.C.A. Const.Amend. 14.
2. Criminal Law O660
An objection is required to inform the
trial court of the basis of the objection and
afford him or her the opportunity to rule.
Rules App.Proc., Rule 33.1.
3. Criminal Law O1030(2)
Even constitutional error may be
waived by lack of an objection.
4. Criminal Law O1042

State moved to revoke defendant’s
community supervision and also brought
separate charge of retaliation. Following
defendant’s pleas of true to three counts of
motion to revoke and a conviction at trial
on retaliation charge, the 124th Judicial
District Court, Gregg County, Alvin
Khoury, J., revoked community supervi-

Defendant whose community supervision was revoked failed to preserve for
review claims of error based on absence
from record of proof he received a copy of
the conditions of his community supervision or a copy of motion to revoke community supervision, where defendant failed to
show he alerted trial court by complaining

