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Don't Let The Prosecuton Stribe 4t The
Defendant Over Yourn Stowlders

hen a prosecutor attacks the defense lawyver in his

summation, he is “striking at the defendant over the

shoulders of his counsel.” This sort of prosecutorial
misconduct has long been condemned in Texas,

Even the most inexperienced and ethically-challenged
lawyers recognize this sort of misconduct in its most extreme
forms. A good example of flagrant misconduct is found in the
seminal case of Fuentes v. State, which will be discussed at
greater length below.

These days, though, prosecutors are typically more subtle
than those in Fuentes. So subtle, sometimes, that we defense
lawyers don’t think to object. 1f we get better about objecting to
this type of misconduct, prosecutors may attempt it less ofiten.

In section I this article discusses the general rule that
prohibits striking at the defendant over the shoulders of his
lawyer. Section [T catalogues various arguments that have been
found to be erroncous by Texas appellate courts. Section 111
focuses on preservation of error, and section 1V discusses the
different harm analyses that have been applied.

I. The Law
A, In general.

“It 1s axiomatic that the Stale may not strike at a defendant
over the shoulders of his counsel or accuse defense counsel of bad
faith and insincerity.” Arguments attacking defense counsel
“are manifestly improper because they serve to inflame the minds
of the jury to the accused’s prejudice.”™ Texas Courts have long
“shown a special concern for final arguments that constitute
uninvited and unsubstantiated accusations of improper conduct
directed at a defendant’s attorney,™

B. Two important cases that illustrate this misconduct.

In Fuentes v. State,” the prosecutors made not one but several
improper personal attacks on defense counsel. One prosecutor
said: “He is in bad faith like usual and we object to it. Thatisa
bunch of garbage and he knows it."™ Later, the same prosecutor
argued: “Now Judge, now we are getting into what is read in the
newspaper, | don’t know that the Court has the time to give Mr.
Ethics--Mr. Teter a crash course in evidence here but we are
going to object to what was read in the newspaper or anything
else.™ The second prosecutor later argued that the jury should
disregard what happened between counsel and implied that
defense counsel’s improper behavior would result in disciplinary
action after the trial” The Court of Criminal Appeals
characterized these arguments as “manifestly improper, harmful,
and prejudicial,” and reversed Fuentes’s conviction.® “The efTect
of these remarks was to leave the impression that the entire
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defense effort was ethically tainted.™

Wilson v. State,” is another important case. There the
prosecutor made this argument:

The only thing that [ wish is that justice is done in this

case. [ have taken a very sacred oath, in my opinion, to

see that justice is done in every case | prosecute, It is

your duty--and in the last paragraph of this charge vou

can see--to see that justice is done in this case.

[Defense Counsel] has no such oath, and what he wishes

18 that you turn a guilty man free. That's what he wishes,

and he can wish that because he doesn’t have the

obligation to see that justice is done in this case.

His oath s to represent the interest of his client to his

utmost within the bounds of the law. He’s done that,

But, see, 1t’s not important to seek truth and justice

under his oath. It is under mine,™"

The Court of Criminal Appeals reversed Wilson’s
conviction for capital murder, finding that the prosecutor’s
argument had injected a new fact into the case, since there had
been no evidence presented to show the oath taken by the
prosecutor, '

II. A Variety Of Arguments Have Been Found Erroneous
A, Erroneous, harmful, and reversible,

In the following cases, the prosecutorial misconduct
constituted reversible error:

. Wilson v. State, 938 5.W. 2d 57, 58 (Tex. Crim. App.
1996)( prosecutor argued, without evidence, that he had taken *a
sacred oath . . . to see that justice is done in every case I
prosecute.”),

2. Gomezv. State, 704 3.W.2d 770, 771 (Tex. Crim. App.
1985)(prosecutor accused defense lawyer of dragging witness
down from Lubbock to “manufacture evidence,” and said that
defense lawyer was “paid to get this defendant off the hook™).

3. Fuentes v. Stare, 664 SW, 2d 333, 33537 (Tex, Crim.
App. 1984} prosecutors accused counsel of being “in bad faith
like usual,” of arguing “a bunch of garbage; of being “Mr.
Ethics:” and of deserving disciplinary action for his behavior).

4. Bell v. State, 614 S.W. 2d 122, 123 (Tex. Crim. App.
19813 Mr. Scheve (defendant’s counsel) 1s a criminal defense
lawyer. He doesn’t have the same duty 1 do. He represents the
criminal. His duty is to see that his client gets off even if it means
putting on witnesses who are lying.”).

5. Cook v. State, 537 S.W. 2d 258, 260 (Tex. Crim. App.
[976)according to prosecutor, filing a motion to sever was a
“classic example of trickery™).

6. Lewisv. Stare, 529 5W. 2d 533, 534 (Tex. Cnim. App.






